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INCOME TAX CONVENTION BETWEEN UNITED STATES 
AND AUSTRALIA 


The Income Tax (International Agreements) Act 1953 gives the 
force of law to the Convention, executed on 14 May 1953, between the 
Governments of the United States of America and Australia for the 
avoidance of double taxation of income. In order that the law 
relating to international agreements may appear in one Act, Part IIIs 
(containing the machinery provisions to facilitate the practical appli- 
cation of the Agreements) and the Third Schedule (embodying the 
Agreement between the United Kingdom and Australia) of the 
Income Tax Assessment Act have been removed from that Act. Revised 
machinery provisions now appear in the Income Tax (International 
Agreements) Act. The text of the Agreement with the United King- 
dom is now set out in the First Schedule and the text of the Conven- 
tion with the United States is contained in the Second Schedule to 
the Income Tax (International Agreements) Act. Any other inter- 
national agreements which Australia may execute will be embodied 
in that Act. 

Date of commencement of Act 

Section 2 overrides s. 5 (1a) of the Acts Interpretation Act 1901- 
1950, and provides that the Income Tax (International Agreements) 
Act shall come into force on the day on which it receives the Royal 
Assent. The Act was assented to on 11 December 1953. The object of 
this provision was to avoid any delay in giving effect to the Conven- 
tion with the United States. This enabled the instruments of ratifica- 
tion to be exchanged before the end of 1953, i.e., on 14 December 1953. 
Thus the Convention is effective in Australia from the commencement 
of the year of income ended 30 June 1954 and in the United States 
from 1 January 1953. 


The following notes deal with those provisions of the Convention 
which relate to industrial or commercial profits derived in one country 
by a resident of the other country, dividends, and royalties. Other 
subjects covered by the Convention will be discussed in the February 
1954 issue of Current Tazation. 


Industrial or commercial profits derived in one country by a 
resident of the other country 


The provisions of Article III of the Convention between the 
United States and Australia correspond closely with those of Article 
III of the Agreement between the United Kingdom and Australia. 
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Both Articles adopt the principle that an enterprise of one of the 
countries shall not be taxed in the other country on its industrial or 
commercial profits in the other country unless the enterprise carries 
on trade or business through a permanent establishment in that other 
country. In a word, this class of profits is taxed on a residence basis. 

Article III (1) of the United States Convention provides that an 
‘‘ Australian enterprise’’ shall not be subject to United States tax in 
respect of its ‘‘industrial or commercial profits’’ unless it is engaged in 
trade or business in the United States through a ‘‘permanent estab- 
lishment’’ in the United States. : 

If the United States profits of an Australian enterprise are 
exempt from United States tax under Article III (1), they will be 
subject to Australian tax (s. 25 (1)(a@) of the Assessment Act). 

If the Australian enterprise is engaged in business in the United 
States through a permanent establishment in that country, United 
States tax may be imposed on the whole of the income of that enter- 
prise from sources within the United States (not merely the income 
attributable to the permanent establishment). Where tax is levied 
by the United States on income from sources within that country, the 
profits so taxed are exempt from Australian tax under s. 23 (q) of 
the Assessment Act. 

Article III (2) of the United States Convention provides that a 
‘*United States enterprise’’ shall not be subject to Australian tax in 
respect of its ‘‘industrial or commercial profits’’ unless it is engaged 
in trade or business in Australia through a ‘‘permanent establish- 
ment’’ in Australia. 

If the United States enterprise is engaged in business in Aus- 
tralia through a permanent establishment in this country, Australian 
tax may be imposed on the whole of the income of that enterprise from 
sources within Australia (not merely the income attributable to the 
permanent establishment). 

In both sets of circumstances, the United States will impose tax 
on the profits derived by the United States enterprise in Australia, 
but if Australia taxes those profits, the Australian tax will, subject 
to s. 131 of the United States Internal Revenue Code, be allowed as a 
eredit against the United States tax (Article XV). 

The credit allowable under the present United States law is— 

(a) the Australian tax on the income taxed in both countries; 


or 
(b) the proportion of the United States tax attributable to that 
income, 
whichever is the less. Thus, the ultimate tax burden on the income is 
the greater of the Australian tax and the United States tax on that 
income. The exemption from United States tax provided by Article 
III (1) applies only where the taxpeyer’s undertaking answers the 
description of an ‘‘ Australian enterprise’’. This term is defined by 
Article II as meaning an industrial or commercial enterprise or under- 
taking carried on by an ‘‘ Australian resident’’. 

‘* Australian resident’’ is defined as meaning a person who is a 
resident of Australia (as defined by s. 6 of the Assessment Act), but 
who is not also resident in the United States for the purpose of 
United States tax. However, a citizen of the United States or a 
United States corporation is not, in any circumstances, an ‘‘ Aus- 
tralian resident’’, even though he or it be a resident of Australia. 

Thus, if a citizen of the United States became a resident of Aus- 
tralia and became engaged in business in the United States, he would 
be subject to United States tax on the profits derived by him in the 
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United States. This is so whether or not his business in the United 
States is conducted through a permanent establishment. In these 
circumstances, however, the taxpayer would be exempt from Aus- 
tralian tax on the United States income derived by him (s. 23 (q)). 

The exemption from Australian tax provided by Article III (2) 
applies only where the activities in Australia are conducted by a 
‘*United States enterprise’. A ‘‘United States enterprise’’ means an 
industrial or commercial enterprise or undertaking carried on by a 
‘‘United States resident’’ (Article IT). 

**United States resident’’ is defined by Article II as meaning— 

(a) an individual who is resident in the United States for the 
purposes of United States tax; 
(b) a United States corporation ; or 
(ec) a partnership created or organised in, or under the laws 
of, the United States. 
In all instances, the individual, the United States corporation, or the 
United States partnership must not be a resident of Australia (as 
defined by s. 6). 

Thus, if a company were incorporated in Australia, it would be 
a ‘‘resident of Australia’’ even if its central management and control 
were outside Australia or its voting power were controlled by non- 
resident shareholders. It follows that a company which is incorporated 
= Australia cannot, in any circumstance, be a ‘‘United States resi- 

ent”’. 

The last-mentioned company would be subject to Australian tax 
on the profits derived by it from sources in Australia, whether or not 
it were engaged in business in Australia through a permanent estab- 
lishment in this country. If it were also resident in the United States 
for the purposes of United States tax, it would be subject to United 
States tax on its Australian profits, but credit would be given by the 
United States in respect of the Australian tax. The United States 
credit would be either— 

(a) the Australian tax on the Australian income; or 
(b) the proportion of the United States tax attributable to the 
Australian income, 
whichever is the less. 

The exemption under Article III (1) and (2) relates to ‘‘indus- 
trial or commercial profits’’. That term includes the profits of an 
industrial or commercial enterprise or undertaking but does not in- 
clude income in the form of— 

(a) dividends; 

(b) interest ; 

(ec) rent; 

(d) royalties; 

(e) management charges; 

(f) remuneration for personal services; or 

(g) income from the operation of ships or aircraft. 
It was obviously undesirable that the incidence of taxation in regard 
to dividends and the other classes of income enumerated above should 
be made to depend upon the existence or otherwise of a permanent 
establishment in the country of source. For example, interest and 
rent derived by a resident of Australia from sources in the United 
States would be subject to United States tax, but would be exempt 
from Australian tax under s. 23 (q). On the other hand, shipping and 
air transport profits are singly taxed on a residence basis. Some 
royalties are singly taxed on a residence basis; other royalties are 
taxed on a source basis. 
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Exemption under either paragraph (1) or (2) of Article III is 
made to depend upon whether or not an enterprise of one of the 
countries is engaged in trade or business in the other country through 
a ‘‘permanent establishment’’ in that other country. If such a per- 
manent establishment exists, Article III has no application. For 
example, if a United States resident carries on business in Australia 
through a permanent establishment in this country, Australia will 
tax the Australian profits. The United States will also tax those 
profits but will grant a credit in respect of the Australian tax to the 
extent provided by s. 131 of the United States Internal Revenue Code, 
supra (Article XV). 


The term ‘‘permanent establishment’’ is elaborately defined by 
Article II (1)(0). A branch, management or fixed place of business 
constitutes a permanent establishment and, subject to qualifications 
mentioned below, an agency is similarly regarded. Factories, work- 
shops, mines, oil wells, offices and agricultural and pastoral properties 
are also included as permanent establishments. 


As officially explained, it may be practicable for an enterprise of 
one country to fulfil contracts which render it necessary to use or 
install equipment or machinery in the other country, but which do not 
require the setting up of a branch, or other place of business, which 
constitutes a permanent establishment in that other country. To cover 
this position, the definition explicitly includes as a permanent estab- 
lishment the use or installation of substantial equipment or machinery 
in a country. The same result will follow where substantial equip- 
ment or machinery is used or installed in one country for, or under 
a contract with, an enterprise of the other country. 


The definition states four circumstances which, in themselves, 
are not to be regarded as constituting a permanent establishment. 
These are— 

(a) the carrying on of business through a bona fide commission 
agent or broker, who acts in the ordinary course of his 
business in return for commission at the customary rate; 

(b) the existence of a ‘‘buying house’’; 

(c) the existence of a subsidiary company ; 

(d) the conduct of business activities through an agent— 

(i) who does not exercise a general authority to negoti- 
ate and conclude contracts on behalf of his prin- 
cipal ; or 

(ii) who does not fulfil orders from stocks of goods or 
merchandise located in the country in which the 
agent represents his principal. 


Thus, where a United States principal carries on business in 
Australia through an agent, and the agent merely takes orders which 
he forwards to his principal for acceptance or rejection, and the 
United States principal does not maintain in Australia a stock of 
goods from which the agent fulfils the orders, the United States prin- 
cipal will not be regarded as having a permanent establishment in 
Australia. Consequently, Australia will not levy tax on the profits 
of this class of agency. If it were not for the Convention, Australian 
tax would, in the above circumstances, be payable on the deemed profit 
as provided by s. 38 (overseas manufactures) or s. 39 (overseas mer- 
chants). If, however, the agent, himself, habitually exercised a gen- 
eral authority to make contracts on behalf of his principal, whether at 
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prices fixed by the principal or by himself, the principal would be 
regarded as conducting a business in the agent’s country through a 
permanent establishment. 


Article III (3) provides that all allowable expenses, including 
executive and general management expenses, reasonably attributable 
to a permanent establishment, are allowable deductions in calculating 
the amount of profit attributable to the permanent establishment. 
Article III (3) goes on to state that for the purposes of the applica- 
tion of the article, the principle underlying s. 38 of the Assessment 
Act is to be applied by Australia. Section 38 provides, in effect, that 

_ where goods manufactured out of Australia are sold in Australia, the 
deemed Australian profit is to be ascertained by deducting from the 
sale price the amount for which, at the date the goods were shipped 
to Australia, goods of the same nature and quality could have been 
bought by a wholesale buyer in the country of manufacture, together 
with the expenses of transport and sale. In these circumstances, it was 
considered te be inappropriate to allow also a deduction for ex- 
penses relating to the cost of production. The application of the 
principle underlying s. 38 ensures that the Australian profit shall be 
based on the ‘‘wholesale’’ profit less expenses of transport and sale. 


Article III (4) provides that the quantum of profit attributable 
to a permanent establishment is the amount of profit which it might 
have been expected to derive if the establishment had been an inde- 
pendent enterprise dealing with its principal at arm’s length. It was 
officially stated that in ascertaining the Australian profit derived 
through a permanent establishment in Australia, deductions allowable 
for goods or services supplied by head offices will not exceed the cost 
at which the permanent establishment could, as an independent enter- 


prise, have obtained those goods or services from a stranger. 


cc 


Article III (5) permits some modification of the ‘‘arm’s length’’ 
basis where the information available does not permit the determina- 
tion of profits on that basis. In these circumstances, the taxation 
authority is permitted to exercise any discretion or to make any esti- 
mate authorised by the law that authority is administering. In the 
ease of Australia, the Commissioner is, in the stated circumstances, 
permitted to apply s. 136 of the Assessment Act in relation to United 
States residents. 


Article III (6) confirms the previous position by specifically pro- 
viding that no portion of any profits arising from the sale of goods 
or merchandise by a United States enterprise shall be attributed to a 
permanent establishment in Australia (and vice versa) merely because 
of buying operations. 

Article IV relates to the profits of inter-connected companies and 
is complementary to Article III (3) and (4), which deal with the 
quantum of profits to be attributed to a permanent establishment. A 
subsidiary company does not, either under the Australian laws or 
under the Convention, constitute a permanent establishment of its 
parent company. Nevertheless, charges for goods and services may 
be influenced by the relation of the companies to one another. The 
object of Article IV (1) is to ensure a proper allocation between 
inter-connected companies of the profits earned by them. For this 
purpose, the arm’s length basis is adopted. 


Article IV (2) provides that the profits of an enterprise of one 
of the Contracting States as determined under Article IV (1) shall, 
subject to Article XX, be deemed to be income of that enterprise and 
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are to be taxed accordingly. This provision is necessary to ensure that 
if the country of residence also taxes the profits, it will give a credit 
against its tax of the tax paid to the country of source. 

Article IV (3) is similar to Article III (5) and modifies the 
arm’s length principle if information required for the purpose of 
giving effect to that principle is not available. 

The Convention, so far as Australia is concerned, first applies to 
year of income ended 30 June 1954. 














Taxation of dividends under Convention with United States 


The provisions of the United States Convention relating to the 
treatment of dividends paid out of Australian profits to United States 
shareholders, and vice versa, are contained in Articles VI and VII. 
Article VIII of the United States Convention ensures that both Aus- 
tralia and the United States may determine the amount of any undis- 
tributed income tax payable by a company without regard to the 
concessions contained in Articles VI and VII. 








Exemption from Australian tax of dividends paid to a 
United States resident by a United States corporation 


Article VI (1) of the United States Convention provides that a 
dividend paid to a ‘‘United States resident’’ by a ‘‘United States 
corporation’’ which is not a ‘‘resident of Australia’’ shall be exempt 
from Australian tax. 

A ‘‘United States corporation’’ means a corporation, association 
or other like entity created or organised in or under the laws of the 
United States (Article II). To gain exemption from Australian tax 
on dividends paid to ‘‘United States residents’’, the United States 
corporation paying the dividend must not be a ‘‘resident of Aus- 
tralia’’. That term has the meaning which it has under the laws of 
Australia relating to Australian tax (Article II). 

‘*Resident of Australia’’, as defined by s. 6 of the Assessment Act, 
includes in the case of companies, and so far as is relevant to this 
subject, a company which carries on business in Australia and has 
either— 

(i) its central management and control in Australia; or 

(ii) its voting power controlled by shareholders who are resi- 
dents of Australia. 

Thus, for example, if a corporation were incorporated in the 
United States, but its central management and control were in Aus- 
tralia, where it carries on business, dividends paid by it to United 
States residents would be subject to Australian tax, to the extent to 
which the dividends were paid out of Australian profits. 

A ‘‘United States resident’? means— 

(a) any individual who is resident in the United States for 
the purposes of United States tax, but is not a ‘‘resident 
of Australia’’ (as defined by s. 6 of the Assessment Act) ; 

(b) any United States corporation, supra, which is not a resi- 
dent of Australia; and 

(c) any partnership created or organised in or under the laws 
of the United States which is not a resident of Australia 
(Article II). 
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Thus, for example, if a United States corporation (which is not a 
resident of Australia) paid a dividend to an individual who had a 
dual residence, i.e. in the United States and in Australia, the dividend 
would not be exempt under Article VI (1). 


Exemption from United States tax of dividends paid 
to Australian resident by Australian company 


Article VI (2) of the United States Convention provides that a 
dividend paid to an ‘‘ Australian resident’’ by a company which is a 
resident of Australia (other than a United States corporation) shall 
be exempt from United States tax. 

To gain exemption under Article VI (2), the recipient of the 
dividend must be an ‘‘ Australian resident’’. That term is defined by 
Article II to mean— 

(a) an individual who— 
(i) is a ‘‘resident of Australia’’ as defined by s. 6 of the 
Assessment Act; 
(ii) is not also resident in the United States; and 
(iii) is not a citizen of the United States, even though he 
be a resident of Australia; 
(b) a corporation which— 
(i) is a ‘‘resident of Australia’’ as defined by s. 6 of the 
Assessment Act; 
(ii) is not also resident in the United States; and 
(iii) is not a United States corporation, as defined by 
Article IT. 

With regard to (b) (ii), a corporation which is a resident of 
Australia (vide (b)(i)) shall not be deemed to be resident in the 
United States even though it is engaged in trade or business in the 
United States, provided that it is not a United States corporation 
(wide (b) (iii) ). 

Thus, subject to (ii) and (iii) in each case, the recipient of the 
dividend, whether an individual or a company, may have a residence 
_ Australia and another in another country, but not in the United 

tates. 

The company paying the dividend must be a ‘‘resident of Aus- 
tralia’’ (as defined by s. 6 of the Assessment Act) other than a 
United States corporation. Thus, the company (provided it is not a 
United States corporation as defined by Article I1) may be a resident 
of Australia and also a resident of another country, including the 
United States. 


Taxation of dividends paid to a United States resident 
by a company which is a resident of Australia— 
Australian tax 


Article VII (1) provides that the amount of Australian tax on 
dividends paid by a company, which is a resident of Australia (as 
defined by s. 6 of the Assessment Act) to shareholders (whether indi- 
viduals or corporations) who are United States residents shall not 
exceed 15 per cent of the dividend. 

The conditions attaching to the above concession are— 

(i) the recipient must be resident in the United States for the 
purpose of United States tax, or a United States corpora- 
tion, or a United States partnership ; 

(ii) the recipient must not also be a resident of Australia; 

(iii) the recipient must be liable to United States tax on the 
dividend ; 
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(iv) the recipient must not be engaged in trade or business in 
Australia through a permanent establishment (as defined) 
in Australia ; 

(v) the company paying the dividend must be a ‘‘resident of 
Australia’ as defined by s. 6 of the Assessment Act. 
Where all the above conditions apply, the mazimum Australian 

tax is 15 per cent of the dividend, or 3s. in £. In the case of indi- 
viduals, the actual Australian tax may be less than 3s. in £; where the 
actual tax exceeds 3s. in £, it must be reduced in accordance with 
Article VII (1). The maximum Australian tax is 15 per cent ‘‘of the 
dividend’’, i.e. of the full amount of dividend, not a sum reduced by 
any deductions, such as interest relating to the dividend. In a word, 
the amount of Australian tax on dividends will not, in any circum- 
stances, be increased as a result of the operation of Article VII (1) ; 
it may be reduced. 

It was officially stated that a very large proportion of the divi- 
dends flowing from Australia to the United States is paid to United 
States corporations by subsidiary companies incorporated in Aus- 
tralia. Under the general law, the profits of the subsidiary company 
are taxed by Australia, and the dividends paid to the United States 
parent corporation are also taxed by Australia. At current rates of 
tax, each £ of profit earned by an Australian non-private company 
and distributed as a dividend to a United States corporation would, 
apart from the United States Convention, bear Australian taxes up 
to 11s. 6.6d. in £. By restricting the amount of Australian tax on the 
dividends to 15 per cent of those dividends, the aggregate of the 
Australian taxes will generally be 8s. 11.4d. for each £ of profit dis- 
tributed by a non-private company. In the case of private companies, 
the Australian taxes on a very large proportion of the dividends will 
be in excess of 8s. in £. 


Credit granted by United States in respect of Australian dividends 


Article XV (1) provides that, subject to s. 131 of the United 
States Internal Revenue Code as in effect on the date of signature of 
the Convention, Australian tax shall be allowed as a credit against 
United States tax. 

Thus, the amount of the credit is determined under the present 
United States law relating to credits. If, however, the present law is 
liberalised, Article XX will require the provision more favourable to 
the taxpayer to be applied. 

The credit allowable under the existing United States law is— 

(a) the Australian tax on the income taxed in both countries; 


or 
(b) the proportion of the United States tax which is attribut- 
able to that income, 
whichever is the less. In effect, the ultimate tax burden will equal 
either the Australian tax or the United States tax on the income, 
whichever is the greater. 

Where a United States corporation owns at least 10 per cent of 
the shares with voting rights in an Australian company, the United 
States will allow against its tax on a dividend paid by that company 
to the United States corporation, a credit in respect of the Australian 
tax paid on the dividend and the Australian tax paid by the Aus- 
tralian company on a proportionate part of the profit out of which 
the dividend was paid. The total credit in respect of the two Aus- 
tralian taxes is restricted to the amount of the United States tax on 
the dividend. 
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Taxation of dividends derived from sources within the 
United States by an Australian resident— 
United States tax 

Article VII (2) provides that the rate of United States tax on 
dividends derived from sources in the United States by an ‘‘ Austra- 
lian resident’’ shall not exceed 15 per cent. 

The conditions attaching to the above concession are— 

(i) the recipient must be a resident of Australia, as defined 
by s. 6 of the Assessment Act; 

(ii) the recipient must not be a citizen of the United States 
or a United States corporation ; 

(iii) the recipient must not be resident in the United States 
for the purposes of United States tax (N.B.: A corpora- 
tion (other than a United States corporation) which is a 
resident of Australia is not deemed to be resident in the 
United States even though it is engaged in business in 
the United States.) ; 
the recipient must be liable to Australian tax on the divi- 
dend ; and 

(v) the recipient must not be engaged in trade or business in 
the United States through a permanent establishment (as 
defined) in the United States. 

Under its general provisions the United States imposes a with- 
holding tax of 30 per cent on dividends from sources in the United 
States. If the above conditions are satisfied, the tax on dividends paid 
to Australian residents will be reduced to 15 per cent. 

It is believed that most individual ‘‘residents of Australia’’ who 
derive dividends from the United States have retained their United 
States citizenship and, consequently, fail to qualify as ‘‘ Australian 
residents’’. These taxpayers will not, therefore, be entitled to the 
concessional rate of United States tax provided by Article VII (2) of 
the Convention. They will thus suffer the United States withholding 
tax of 30 per cent imposed by the United States on dividends paid to 
them. These taxpayers, being ‘‘residents of Australia’’, will, how- 
ever, be entitled to the credit provided by Article XV (2) in their 
Australian assessments in respect of the United States tax imposed 
on the dividends. 

Credit granted by Australia in respect of United States dividends 

Article XV (2) provides that United States tax payable in res- 
pect of income derived by a ‘‘resident of Australia’’ (as defined by 
s. 6 of the Assessment Act) from sources in the United States shall 
be allowed as a credit against Australian tax payable in respect of 
that income. 

Except in respect of dividends, income arising and taxed in the 
United States is exempt from Australian tax by virtue of s. 23 (q) of 
the Assessment Act. The credit provided for by Article XV (2) will, 
therefore, be limited to dividends received by residents of Australia 
from United States sources. 

Where Article XV (2) does not apply, a credit in respect of 
foreign tax is allowed in the Australian assessment under s. 45 of 
the Assessment Act. Under s. 45, the credit is restricted to the foreign 
tax on the part of the dividend paid out of profits not earned in 
Australia. 

In the case of dividends received by residents of Australia from 
United States corporations, the credit provided by Article XV (2) of 
the Convention will be substituted for the credit allowed under s. 45. 
The amount of the credit under Article XV (2) will not be limited 
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to the United States tax on that part of a dividend paid out of ex- 
Australian profits. A credit in respect of the United States tax on 
the dividend will be allowed by Australia, irrespective of the source 
of the profits out of which the dividends are paid. 

The Australian credit allowable under Article XV (2) is the 
United States tax on the dividend or the Australian tax on the 
dividend (caleulated in accordance with s. 16 of the Income Tax 
(International Agreements) Act), whichever is the less. 

EXamPLe 1: 
Dividend paid by United States pe fer to an 


‘¢ Australian resident’’ .. £1,000 
United States tax under Article VII (2) at 15 per cent 150 


Net dividend 


Australian tax on dividend (calculated in accordance 
with s. 16 of Income Tax venapcummed “or 


ments) Act) . 
Credit under Article XV (2) 


Net Australian tax payable by shareholder 


EXAMPLE 2: 
United States dividend and United States tax as in Example 1. 
Australian tax on dividend : ee £120 
Credit under Article XV (2) ee os 2 ce 120 


Net Australian tax payable by shareholder .. rae Nil 


Taxation of royalties under Convention between United States 
and Australia 


Article X of the United States Convention provides that where 
certain specified royalties are derived from sources within one cf the 
Contracting States by a resident of the other Contracting State, those 
royalties will be exempt from tax by the State in which the royalties 
are derived. 

The royalties which are exempted by the country of origin are 
royalties ‘‘for the use, production or reproduction of, or for the 
privilege of using, producing or reproducing, a literary, dramatic, 
musical or artistic work in which copyright exists’’. 

The conditions imposed by Article X in order to gain freedom 
from tax by the country of origin are— 

(a) Copyright must subsist in the work for which royalties are 
paid. 

(b) The recipient of the royalty must not be engaged in trade 
or business in the country in which the royalty was 
derived. 

All other classes of royalties are excluded from the exemption 
provided by Article X, including— 

(a) royalties in respect of the exploitation of mines, quarries 
or other natural resources ; 

(b) timber royalties; 

(c) industrial royalties; 

(d) rentals and royalties in respect of motion picture films. 

Royalties in relation to motion picture films are expressly ex- 
cluded from Article X, and Australia’s right to continue its existing 
basis of taxing film rentals and other income from motion picture 
films under Division 14 of Part III of the Assessment Act is further 
protected by Article XX of the Convention. 
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Cultural royalties which satisfy the conditions imposed by 
Article X will be taxed only in the country in which the recipient of 
the royalty resides. 

Royalties not covered by Article X will be taxed in the country 
in which they have their source, and the country of residence will, if 
it also imposes tax on the royalties, grant a credit in respect of the 
tax imposed by the country of origin. 

Cultural royalties derived by a resident of Australia from sources 
in the United States will, if the conditions imposed by Article X are 
satisfied, be exempt from united States tax, but will be subject to full 
Australian tax. Royalties not covered by Article X which are derived 
by a resident of Australia from sources in the United States will be 
subject to United States tax, but will be exempt from Australian tax 
by virtue of s. 23 (q) of the Assessment Act. 

Cultural royalties covered by Article X derived by a resident of 
the United States from sources in Australia will be exempt from 
Australian tax, but will be subject to full United States tax. Other 
royalties derived by a resident of the United States from sources in 
Australia will be subject to full Australian tax. The royalties will 
also be subject to United States tax, but the Australian tax will be 
allowed as a credit against the United States tax (Article XV (1)), 
the credit being the lesser of— 

(a) the Australian tax on the royalties; and 
(b) the proportion of the United States tax attributable to the 
royalties. 

Under its general provisions, the United States imposes a with- 
holding tax of 30 per cent upon several classes of income, including 
royalties and rentals, which are derived by residents of Australia 
from sources in the United States. The withholding tax is levied on 
the gross amount of the income and no deduction is allowed of ex- 
penses incurred in earning the income. 

A tax on gross income inevitably produces inequitable results 
where the expenses incurred in earning the income are substantial. 
Accordingly, Article XI provides that a resident of Australia who 
derives— 

(a) royalties in respect of the exploitation of mines, quarries 

or other natural resources; or 

(b) rentals from real property, 
from sources within the United States, may elect to pay United States 
tax assessed on the basis of a return in which relevant expenses are 
claimed. The rate of United States tax will then be the rate applic- 
able to the net income and not a flat rate of 30 per cent. Residents of 
Australia who do not make the appropriate election will continue to 
pay the United States withholding tax of 30 per cent of the gross 
royalties and rents. 

Article XI has no practical effect upon Australian procedure. 
The present Commonwealth law provides for the taxation of the 
taxable income, i.e. the gross income reduced by appropriate deduc- 
tions. 


TRAVELLING AND ENTERTAINING EXPENSES 


The taxpayer, who was manager of a film distributing company, 
incurred motor car expenses in visiting theatres for checking and 
selling purposes. The Commissioner claimed that the expenses in- 
curred in using the car between the taxpayer’s residence and the first 
theatre inspected by him should be treated as an expense of a private 
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nature. Held : taxpayer’s claim allowed in full. (13 C.T.B.R. Case 15.) 
‘On the evidence, the car in this case is used exclusively for business 
purposes. Naturally, when not in use, it must be garaged somewhere. 
If the car was garaged elsewhere than at the taxpayer’s home, pre- 
sumably no question would arise. But as the taxpayer has a garage, 
it is only common sense that he should avoid the unnecessary expense 
which would be incurred in garaging it elsewhere. In this case, the 
fact that the car is garaged at the taxpayer’s home does not appear to 
have any particular significance. From the time that the taxpayer 
takes his car out of his garage and proceeds to his first call, he is no 
doubt engaged upon the business of his employer. He is on duty. He 
is using the car for business purposes. The case is thus different 
from one where a car is used to transport a man from his home to his 
place of business where, upon arrival, his working day commences 
and he starts to perform the duties for which he is paid.’’ 


Where allowance made by employer 


It was said in Commonwealth Income Tax Law and Practice, 
3rd edition, para. [957] that ‘‘a taxpayer is entitled to a deduction of 
all bona fide travelling expenses, whether or not they exceed the 
amount allowed to him therefor by his employer.’’ 

In 13 C.T.B.R. Case 15, Board of Review No. 2 has affirmed that 
‘‘neither the Commissioner nor a Board of Review is obliged to treat 
the allowance fixed by an employer to cover an employee’s entertain- 
ment or other expenses as the deduction to which the employee is 
entitled under s. 51. In certain circumstances, the amount fixed by 
the employer may be a valuable guide as to what should be allowed, 
but it is always open to the Commissioner or to a Board to allow a 
lesser or greater amount according to the facts established by the 
taxpayer in support of his claim for a deduction.’’ 


Cost of taxpayer’s own meals when entertaining 


In 13 C.T.B.R. Case 15, Board of Review No. 2 allowed in full 
the taxpayer’s claim, supported by contemporaneous records, for 
entertainment expenses which included the cost of his own and, on 
occasion, his wife’s meals, etc., when entertaining customers. 

‘Where such an entertainment, whatever its nature, is under- 
taken, the presence of the taxpayer is an essential feature of it, 
perhaps the most essential feature, bearing in mind its real purpose. 
We do not think that this purpose could be achieved by the taxpayer 
merely footing the bill in absentia. It is essential that he himself 
should attend, together with such members of his family as will aid 
his purpose, to act as host, entrepreneur and master of ceremonies, 
and to evince to his guests the pleasure he derives from the privilege 
of entertaining them. In a sense, what is spent on himself and those 
he brings to aid him, is the most essential part of the expenditure in 
achieving the desired purpose, as without it there would either be no 
entertainment at all or its purpose would be frustrated by the absence 
of an opportunity to establish friendly relations and to promote good- 
will. Further, the fact that the taxpayer himself derives personal 
enjoyment from the entertainment arranged for his guests does not, 
in our opinion, affect the position. Many a taxpayer derives pleasure 
and satisfaction from his daily occupation, whether he be the 
managing director of a big industrial undertaking or the proprietor 
of a one man manufacturing establishment, or the occupant of a more 
humble position, and it is unthinkable that the extent of the deduction 
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allowable for expenditure incurred in producing his assessable income 
depends in any way upon the measure of pleasure (or pain) he may 
derive from his business operations. So that, if there is an entertain- 
ment of any sort for business purposes, at which attendance by the 
taxpayer and perhaps members of his family is essential, we see no 
reason why any part of the expenditure incurred should be regarded 
as being of a private or domestic nature and therefore disallowable as 
a deduction under s. 51 (1). 

**In the past, questions of the kind under review have been most 
closely considered with relation to the provision of meals. While what 
we have said about entertainment generally applies just as much to 
that form of entertainment as any other—perhaps more so, as the 
duties of host are probably more onerous than in any other form of 
entertainment—we wish to deal specifically with a particular con- 
tention sometimes made. 

‘*It has been argued that where a taxpayer, admittedly for the 
purpose of derivation of assessable income, spends money in entertain- 
ing business associates or prospective customers at lunch or at dinner, 
the cost of his own meal, or some portion of that cost, should be 
disallowed as being of a private nature. This argument seems to be 
based upon the view that the consumption of food and appropriate 
beverages by an individual must always be regarded as a private 
matter, and the expenditure involved expenditure of a private or 
domestic nature and nothing more. But, in our view, this argument 
cannot be sustained. Whether the consumption of food, ete., by an 
individual, and the consequent expenditure, is of a private nature 
depends entirely upon the circumstances under which it is under- 
taken. If it is undertaken in the company of business associates and 
customers at a function which has for its purpose the derivation of 
assessable income, it cannot, in our opinion, be branded as private or 
domestic. It is expenditure incurred quite outside the ambit of the 
private and domestic arrangements of the individual concerned. 

‘*An argument sometimes used in support of this view is that, if 
the taxpayer had not arranged the meal for business purposes, he 
would have had to buy himself a meal in any case, and the money 
thus spent would be expenditure of a private nature. This argument 
does not commend itself to us, firstly, because it appears to lose sight 
of the real object of the entertainment and, secondly, what a taxpayer 
would or might have done, if he had not done what he in fact did, 
appears to us to be too precarious a ground on which to base a 
conclusion.”’ 


BUILDING ERECTED AS AMENITIES BLOCK NOT 
DEPRECIABLE 


Taxpayer company in 1946 erected on its land a building con- 
taining a dining room and rooms with locker accommodation and 
washing and changing rooms, all for the use of its employees. The 
Commissioner allowed depreciation on items of equipment, including 
plumbing fixtures and fittings and internal partitions. The company 
claimed it was also entitled to depreciation on the building itself. 


Held: the expression ‘‘unit of property’’ in s. 55 (2) means 
property which is ‘‘plant’’ or an ‘‘article’’ within the meaning of 
s. 54 and there is a clear legislative distinction between fixtures and 
fittings of the kind specified as being subject to depreciation allowance 
and the premises where they are installed, so that such premises are 


Supplement to The Australian Accountant—January, 1954 





94 CURRENT TAXATION January, 1954 





not ‘‘plant’’ for which depreciation is allowable. (J. McCarthy & 
Co. Pty. Lid. v. F.C. of T., 9 November, 1953. High Court— 


Taylor, J.) 


LAND PURCHASED IN CONSIDERATION OF PERIODICAL 
PAYMENTS EQUAL TO PORTION OF RENTS 


By contract the J. Brothers agreed to transfer certain freehold 
land to taxpayer company in consideration of a promise by the com- 
pany to pay to them for a period of fifty years from 1 January 1935 
monthly amounts equal to ninety per cent of all rents as and when 
received from tenants of three shops and a basement in a building to 
be erected by the company, the building being to provide offices for 
the company itself and premises for letting. At the same time the 
company executed a document purporting to encumber the land (on 
which the shops and basement were to be erected) for the benefit of 
the J. Brothers with a ‘‘rent charge’’ for the fifty years and for an 
amount equal to ninety per cent of the whole amount of the rent to 
be received in each year during the specified period in respect of the 
three shops and basement. The company claimed a deduction of a 
proportion of £1183 paid in 1942 to the J. Brothers, the proportion 
being based on the percentage of the building which was let by the 
company during the year. On a case stated— 


Held, the expenditure was not deductible under s. 51 (1), as it 
was an outgoing of a capital nature, being simply one of a series of 
payments constituting the price of land purchased as a capital asset. 
(Colonial Mutual Life Assurance Society Ltd. v. F.C. of T., 13 October 
1953. High Court, Full Court.) 

‘It is incontestable here that the moneys are paid in order to 
acquire a capital asset. The documents make it quite clear that these 
payments constitute the price payable on a purchase of land, and 
that appears to me to be the end of the matter. It does not matter 
how they are calculated, or how they are payable, or when they are 
payable, or whether they may for a period cease to be payable. If 
they are paid as parts of the purchase price of an asset forming part 
of the fixed capital of the company, they are outgoings of capital or 
of a capital nature. It does not, indeed, seem to me to be possible to 
say that they are incurred in the relevant sense in gaining or pro- 
ducing assessable income or in carrying on a business—any more than 
payment of a lump sum would have been so incurred if the purchase 
price had been a lump sum payable on transfer. The questions which 
commonly arise in this type of case are (1) What is the money really 
paid fort’—and (2) Is what it is really paid for, in truth and in 
substance, a capital asset? ...In the present case the first question is 
readily answered by reference to the documents. The money is paid 
for the land. And, as for the second question, it is obvious that the 
land is a capital asset. In essence the case is very like Tata Hydro- 
Electric Agencies Lid. v. C. of I.T., Bombay and Aden, [1937] 
A.C. 685. In that case the relevant enactment authorised the deduc- 
tion of expenditure ‘incurred solely for the purpose of earning profits 
or gains’, but there is nothing in the judgment of Lord Macmillan to 
suggest that anything turned on the word ‘solely’. Their Lordships 
were of opinion that the proper question to ask was that propounded 
by the Lord President (Clyde) in Robert Addie & Sons Collieries 
Ltd. v. Inland Revenue Commissioners, [1924] 8.C. 231; 8 T.C. 671. 
‘Is it a part of the company’s working expenses? Is it expenditure 
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laid out as part of the process of profit-earning?’ That question is 
is not less appropriate to s. 51 of the Commonwealth, Act, and in this 
ease it must clearly, in my opinion, be answered in the negative.’’ 
(Per Fullagar, J.) 

In distinguishing the decision in Egerton Warburton v. F.C. of 
T. (1934), 51 C.L.R. 568, Fullagar, J. (Kitto and Taylor, JJ., agree- 
ing), said: ‘‘This was a case of a very exceptional character. The 
appellants were a father and two sons, and the controversy related to 
a sum of £659 which, during the year of income, was paid by the sons 
to the father. The transaction in pursuance of which that payment 
was made is thus summarised in the joint judgment of Rich, Dixon 
and McTiernan, JJ., 51 C.L.R., at pp. 571-2: ‘the father was the 
proprietor of an estate in fee simple in land upon which farming and 
orcharding was carried on. His two sons formed a partnership for 
the purpose of carrying on the enterprise. The father entered into an 
agreement with them in which he was described as the vendor, and 
they were described as the purchasers. He agreed to sell to them, on 
a walk-in-walk-out basis, the land together with all stock, chattels and 
effects thereon. Briefly stated, the consideration for the sale was as 
follows. The sons were required to pay (a) an annuity to the father 
during his life of £1200 by quarterly payments; (b) after his death 
an annuity to his widow of £1000 by quarterly payments; (c) after 
the death of both the father and his widow, the sum of £10,000 to his 
three daughters and the children of a deceased daughter in such 
shares and upon such terms as he might by deed or will appoint, 
and, in default of appointment, in shares of one-quarter to each of 
the three daughters, and one-quarter to the children of the deceased 
daughter. The father reserved under the agreement the right to use 
and occupy a dwelling-house upon the land. The sons agreed upon 
the completion of the purchase to execute a mortgage over the land to 
secure the payment of the annuities and of the sum of £10,000. In 
part performance of this obligation, the sons secured the annuity to 
the father by a registered instrument of charge over the land. In the 
year of income upon which the assessments are based, the sons paid 
on account of the father’s annuity the sum of £659 already men- 
tioned’. The Commissioner treated the sum of £659 as assessable 
income of the father, and refused to allow any part of it as a deduc- 
tion in the assessments of the sons, who had borne the payment in 
equal shares and claimed that one-half was deductible from the 
assessable income of each. 

‘‘The first aspect of the case would appear to create no diffi- 
eulty. The annuity was held to be income in the hands of the father 
The second aspect of the case seems more difficult. The Court decided 
that one-half of the sum in question was deductible from the assessable 
income of each of the sons. The sum was held, in the first place, not 
to be an outgoing of capital or of a capital nature, and the Court 
then went on to hold that it was an expenditure incurred ‘wholly and 
exclusively for the production of assessable income’, that being the 
language of the then existing provision which corresponds to the 
present s. 51. With regard to the first point, all that was said by 
their Honours (at pp. 575-6) was: ‘We do not think the annual pay- 
ments made by the sons are outgoings of their capital. The payments 
may properly be considered as made by them on revenue account’. 

**It is not to be supposed that, in this brief passage, their Honours 
intended to convey that, because the money would normally and 
naturally be paid out of revenue, it could not be an outgoing of a 
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capital nature. As Lord Greene, M.R., observed in Associated Port- 
land Cement Manufacturers Ltd. v. Inland Revenue Commissioners, 
[1946] 1 All E.R. 68, at p. 70; 27 T.C. 103, at p. 116: ‘Whether or 
not an item of expenditure is to be regarded: as of a revenue or capital 
nature must in many, and indeed in the majority of, cases depend 
upon the nature of the asset or the right acquired by means of that 
expenditure. If it is an asset which properly appears as a capital 
asset in the balance sheet, then that is the end of the matter. But it 
must never be forgotten that an asset which may properly and quite 
correctly appear in the balance sheet as an asset may be acquired out 
of revenue....It is, therefore, no sufficient test to say that an asset 
has been paid for out of revenue’. In Grant v. Commissioner of Tazes, 
[1948] N.Z.L.R. 871; 4 A.I.T.R. 147, O’Leary, C.J., seems to have 
been disposed to think that the decision in the Egerton-Warburton 
Case was inconsistent with what was said by the learned Master of 
the Rolls and also inconsistent with the decisions in the Tata Hydro- 
Electric Case, [1937] A.C. 685, and in a South African case of 
Lambson v. Commissioner for Inland Revenue, (1945), 14 8S. AF. T.C. 
57. See also Bern v. Commissioner of Taxes, [1950] N.Z.L.R. 632; 
4 A.I.T.R. 504. But it seems to me reasonably clear that the correct 
explanation of the Egerton-Warburton Case is that which was sug- 
gested by my brother Taylor in the course of argument in the present 
ease. It is simply that in the particular circumstances the annuity 
was not regarded as-part of a purchase price payable by the sons to 
the father for the land. The nature of the transaction itself had 
been closely examined by the Court in the course of considering the 
first aspect of the case and it was unnecessary, when the second 
came to be approached, to repeat what had been said. It had been 
pointed out (51 C.L.R., at p. 574) that the transaction was not an 
ordinary business transaction, but bore ‘all the marks of a family 
settlement’. There was nothing to show that the full value of the 
property transferred was represented by the consideration constituted 
by the various payments. The sum of £10,000 evidently amounted to 
a post mortem distribution to children as beneficiaries of the father’s 
property. It may well have been that the effect was to invest the 
sons with a substantial interest which was’ not exhausted by the 
payment of the charges upon it. Seen as being in substance a family 
settlement, the transaction, in spite of its form, could not be treated 
as meaning that the sons were paying for the land a true price which 
was represented in part by the annuity payable to the father. It 
resembled rather a gift of the land to the sons charged during the 
father’s lifetime with an outgoing analogous to interest on a mortgage 
and charged with a capital sum payable at the father’s death. So 
regarded, the case is not out of line with the New Zealand cases or 
with the authorities cited by O’Leary, C.J. 


‘“No such considerations are present in the case now before us. 
Here we have a transaction of a purely business nature, in which it 
may be safely assumed that two parties, bargaining on equal terms, 
had full regard to the value of the land and the probable value of 
the consideration. According to the documents, the periodical pay- 
ments are the price for which the land is being bought, and no reason 
ean be suggested for not giving to the documents their full literal 
effect.’’ 
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WHETHER SUM RECEIVED FOR RESTRICTIVE COVENANT 
IS “IN CONNEXION WITH” GOODWILL 


Taxpayer conducted a well-established garage business situated 
on a highway running through a seaside suburb. He sold the business 
in 1946 and granted a lease to the purchaser. By an oral agreement, 
the business was sold for £2045, made up of stock £1045 and plant 
and petrol tanks £1000. The lease was for three years at a specified 
monthly rental; no premium was exacted on grant of the lease. By a 
separate written agreement taxpayer, in consideration of a sum of 
£1500, entered into a covenant in restraint of trade. On appeal from 
a decision of a Board of Review (3 C.T.B.R. (N.S.) Case 61) confirm- 
ing assessment of the sum of £1500 as being a premium received in 
respect of site goodwill — 

Held, the sum of £1500 was received ‘‘in connexion with’’ the 
goodwill of the business and that goodwill was ‘‘attached to or con- 
nected with’’ the premises and the sum was, accordingly, assessable. 
(Berry v. F.C. of T., 28 October 1953.) 

In the course of his judgment, Kitto, J., said: ‘‘The question, 
then, is whether the consideration received by the taxpayer for his 
covenant against competition answers the description of ‘any con- 
sideration in connexion with’ the goodwill which the Pecks thus 
acquired. Mr. Hardie contended that a consideration could not be 
said to be ‘in connexion with’ a goodwill unless it was received for a 
part of that goodwill. I am unable to accept that view. The words 
‘for or in connexion with’ imply that a consideration may satisfy 
the definition as being ‘in connexion with’ one of the subjects men- 
tioned, although not ‘for’ it. Now, while it is true that a payment 
cannot be described as a consideration ‘for’ anything but that which 
is given in exchange for it, to speak of a consideration being ‘in 
connexion with’ an item of property parted with is to use language 
quite appropriate to the case of a payment received as consideration 
‘for’ something other than the property in question, so long as the 
receipt of the payment has a substantial relation, in a practical 
business sense, to that property. A consideration may be ‘in con- 
nexion with’ more things than that ‘for’ which it is received. 

‘‘In the present case, it is undeniable that the £1500 was con- 
sideration in connexion with that factor in goodwill which, because 
it was personal to the appellant, did not enure for the benefit of the 
Pecks upon their taking over the taxpayer’s business. If that were all 
that it could properly be described as being ‘in connexion with’, 
clearly the amount would not be consideration in connexion with 
goodwill attached to or connected with the land. The assumption 
that that is all that such a payment can be described as being ‘in 
connexion with’ seems to me to be the foundation of a good deal that 
has been said from time to time concerning the definition. But the 
purpose of such a payment is to protect, and indeed to provide a 
valuable addition to, that residue of the goodwill which remains after 
the outgoing owner has subtracted from it the element which is 
personal to him. That is to say that the payment, regarded as a con- 
sideration for what it procures from the recipient—as a considera- 
tion, that is, for the benefit of the recipient’s restrictive covenant— 
is consideration for a benefit accruing to the goodwill of the business 
in the hands of the payer. In a word, while it is not received for 
parting with the goodwill, it is consideration for adding to it. A con- 
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sideration which has this character cannot well be denied the descrip- 
tion of ‘a consideration in connexion with’ the goodwill. 


**The consideration in question in this case gained for the busi- 
ness which the Pecks took over an immunity from the personal com- 
petition of a potential business rival whose restrictive covenant was 
specially worth paying for, not only because of his personal charac- 
teristics and former association with the business, but also because of 
his ownership of an adjacent property capable of being used for a 
competing business. In my opinion, no more is needed to make it 
consideration in connexion with the goodwill of that business as it 
existed when shorn of the personal factor which the taxpayer had 
formerly supplied. 


**It may well be that that remaining goodwill included elements 
arising from considerations other than the situation of the premises, 
such as licences or the benefit of trade agreements. But even so, as I 
have shown, it depended in no small degree upon the situation of the 
premises, and it was, therefore, a goodwill which, considered as an 
entirety, was attached to or connected with the land. And even if, 
contrary to my view, that part of it which did not derive from the 
land should be considered as separated out and ignored for present 
purposes, that which remains, the local or site goodwill as it may be 
called, must clearly be a goodwill attached to the land, and I can see 
no reason to doubt that every pound of the £1500 was consideration 
in connexion with that goodwill just as surely as it was also con- 
sideration in connexion with the goodwill not attached to the land. 
As the Court pointed out in Boz v. F.C. of T. (1952), 86 C.L.R. 387 
(at p. 398); 5 A.I.T.R. 351 (at p. 356), the Act does not provide for 
any apportionment of a sum paid for or in connexion with a goodwill 
the value of which depends partly on the premises and partly on other 
considerations. ’”’ 

In January 1948 taxpayer sold his country storekeeping and 
newsagency business, together with the unexpired term (four years) 
of a lease of the business premises, for a total sum of £2500, which 
was apportioned in the contract of sale as follows :— 


Interest in newsagency business and newspaper de- 
livery service .. ba ae - oe ie 


Plant, fittings, etc. she bc - ~ -_ 625 
Covenant in restraint of trade .. ce sha be 500 
Stock-in-trade # ch = a's Ge id 1,075 


£300 


£2,500 


No part of the total consideration was allocated to the assignment 
of the lease. The sum of £500 paid in terms of the contract as con- 
sideration for the covenant in restraint of trade was claimed in the 
return to be ‘‘non-taxable.’’ The Commissioner assessed the sum of 
£500 as ‘‘additional premium received.’’ The taxpayer objected to 
the inclusion of the sum of £500, but not of the sum of £300 in his 
assessable income. At the hearing by a Board of Review on a reference 
of the taxpayer’s objection no oral evidence was given, the only 
evidence before the Board being the respective agreements for the 
purchase and sale of the business by taxpayer. On appeal by the 
Commissioner from the Board’s decision (1 C.T.B.R. (N.S.) Case 
113), allowing taxpayer’s objection— 
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Held, allowing the Commissioner’s appeal, the £500 was con- 
sideration ‘‘in connexion with’’ goodwill which the taxpayer had 
failed to prove was not ‘‘attached to or connected with’’ the premises. 
(F.C. of T. v. Connolly (1953), 5 A.I.T.R. 544.) 

Mr. Justice Webb said: ‘‘The taxpayer’s position here is very 
different from that of the taxpayer in Box v. Federal Commissioner 
of Taxation (1952), 86 C.L.R. 387; 5 A.I.T.R. 351, who proved by 
evidence that there was no goodwill attached to the land. Then what 
should the Board of Review have decided in the absence of evidence 
one way or the other? I think the answer is found in s. 190 (b) of 
the Act which provides that, on a reference to a Board of Review or 
on an appeal to this Court or the Supreme Court, the burden of 
proving that the assessment is excessive shall lie upon the taxpayer. 
To discharge the onus that rested on the respondent taxpayer it was 
necessary for him to prove that there were no sales, or not enough 
sales, in the shop to warrant a finding that goodwill was attached to 
or connected with the land. This, it must be remembered, was a retail 
business as to which it was said in Inland Revenue Commissioners v. 
Muller and Co.’s Margarine Limited, [1901] A.C. 217, per Lord 
Lindley, at p. 235: ‘That in some cases and to some extent goodwill 
can and must be considered as having a distinct locality is obvious. ... 
The goodwill of...a retail shop is an instance. The goodwill of a 
business usually adds value to the land ...in which it is carried on if 
sold with the business; and so far as the goodwill adds value to the 
land or buildings, the goodwill can only be regarded as situate where 
they are. In such a case the goodwill is said to be annexed to them.’ 
See also Federal Commissioner of Taxation v. Williamson (1943), 
67 C.L.R. 561, at pp. 564-5. I think then that the Board of Review was 
wrong in law in finding as they did in favour of the taxpayer, who had 
the onus of proof and failed to produce evidence essential for its dis- 
charge; that this Court has the necessary jurisdiction to entertain 
the appeal; and that the appeal should be allowed and the Com- 
missioner’s assessment affirmed.’’ 


DIVIDENDS PAID OUT OF EXEMPT INCOME DERIVED 
BY URANIUM MINING COMPANY 


Where a uranium mining company derives income which is 
exempt in terms of s. 23p, s. 44 (2)(c) provides that the assessable 
income of a shareholder shall not include dividends paid wholly and 
exclusively out of such net exempt income. Where a company receives 
exempt dividends from a company carrying on uranium mining 
operations and, in turn, pays a dividend to its shareholders wholly 
and exclusively out of such exempt dividends, the shareholders of the 
second company are also exempt in respect of that dividend. The 
exemption does not apply to the ultimate shareholders where there 
are two interposed companies. 


ROYALTIES DERIVED 


An English company (a non-resident) had for many years prior 
to 1942 sold spirit compounds to an Australian company. In 1934, 
the English company gave to the Australian company permission to 
use the same type of label on the bottles filled in Australia. The label 
had been registered in Australia and the rights arising therefrom 
had been transferred to the English company’s parent company, also 
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an English company. In 1942, owing to transport difficulties, it 
became impossible to make shipments to Australia. The Australian 
company, having successfully prepared a substitute, offered to market 
its product under the English company’s label upon payment to the 
latter of a royalty of £1 per case. The proposal was accepted by the 
English company and was embodied in an agreement which was pre- 
pared and executed in London by the English company and executed 
in Australia by the Australian company. Held: the royalties payable 
under the agreement were not derived from a source in Australia. 
The agreement was, in fact, made in London, where the Australian 
company’s offer of the royalty was accepted and where the formal 
agreement was prepared. The English company did not derive any 
income from property owned by it or from acts done by it in Aus- 
tralia. The trade mark covering the label was the property of the 
parent company and not of the English company. Further, there was 
no evidence to suggest that the sales on which the royalty was payable 
were influenced by the fact that the label was covered by a registered 
trade mark. (13 C.T.B.R. Case 7.) 


LUMP SUM PAYMENT FROM PENSION FUND TO 
EMPLOYEE BECAUSE OF ILLNESS 


A lump sum payment made to an employee from a pension fund 
established by his employer, because of absence from work on account 
of illness, was held to be assessable income under s. 26 (e), notwith- 
standing that the pension fund deed provided that the sum payable 
on his retirement was to be reduced by the amount of the above pay- 
ment. (14 C.T.B.R. Case 7.) 


DIVIDEND PAID OUT OF PROFIT ARISING FROM SALE 
OF PLANT PRIOR TO 30 OCTOBER 1941 


The taxpayer received a dividend of £609 from a company. The 
dividend was paid out of profit arising from the sale of the company’s 
plant on the closing down of the business. The original cost of the 
plant was £6283. It had been written down in the company’s books 
to £1194, that sum being £514 less than its depreciated value for 
income tax purposes. The plant was sold for £4648. Held: the divi- 
dend, having been paid out of profits arising on the sale of assets not 
acquired for the purpose of resale at a profit, was not assessable by 
virtue of s. 44(2)(b)(ii), the sale having taken place before 
30 October 1941. (14 C.T.B.R. Case 9.) 


PERIODICAL PAYMENTS RECEIVED AS COMPENSATION 
FOR LOSS OF OFFICE 


The taxpayer was secretary of an association. Because of an 
amalgamation of the association and a chamber of commerce, the 
taxpayer’s appointment was terminated. As compensation for his 
loss of office and in consideration of a restrictive covenant, the 
chamber of commerce agreed to pay the taxpayer a ‘‘pension’’ of 
£520 per annum for five years.- In the event of his death before the 
expiration of the five-year period, the chamber agreed to pay his 
widow £260 per annum until the expiration of that period. Held: the 
sums received by the taxpayer from the chamber were not only 
income in ordinary parlance, but were payable to him by way of 
annuity and thus were assessable under s. 25 (1)(@) and s. 26 (c) 
respectively. (14 C.T.B.R. Case 3.) 
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ASSIGNMENT OF INTEREST IN PARTNERSHIP FOR 
FIXED ANNUAL PAYMENT DURING VENDOR'S 
LIFE 


The taxpayer assigned her interest in a partnership in considera- 
tion of payment by the incoming partner of £65 per month to the 
taxpayer during her life. Held: inter alia, the sums received by the 
taxpayer were assessable as an annuity and that no portion thereof 
came within the excluding provisions of s. 26(c). (14 C.T.B.R. 
Case 4.) 


LOSS OF MONEY BY BOOKMAKER 


While carrying out betting operations at a race meeting, the 
taxpayer, a bookmaker, sustained a loss of cash amounting to £276, 
that sum having been either lost or, more probably, stolen from his 
betting bag. Held: the loss was an allowable deduction. (13 C.T.B.R. 
Case 12.) ‘‘The whole object of a bookmaker’s operations (ignoring 
credit transactions) is to finish the day with a greater sum than he 
commenced with. That is the measure of his profit. And, corres- 
pondingly, if he finishes with less than he started with, that is the 
measure of his loss....It is, to my mind, an entirely unreal view 
that a bookmaker has...made a profit or loss on the day which 
accords with the arithmetical result of his betting sheets and that 
any shortage, however caused, is a loss of capital. For instance, if a 
bookmaker, according to the wager laid and to his betting sheets, 
should have collected £5 from a client but, in fact, collected only £4, 
could it be said that he won £5 on the wager? In my opinion, no.’’ 
(Per Mr. H. H. Trebilco.) 


COSTS INCURRED BY ESTATE AGENT IN SETTLEMENT OF 
ACTION AGAINST HIM FOR MISREPRESENTATION 


A sold to B a dairy farm. The taxpayer, an estate agent, was 
instrumental in effecting the sale and received a commission from A. 
Soon after the sale, B brought an action against A and the taxpayer 
alleging fraudulent misrepresentations. On the second day of the 
hearing, the case was settled. The taxpayer paid £107 10s. to B’s 
solicitors towards her damages and costs and £35 to his own solicitors 
for costs. In his evidence in support of his claim for a deduction, the 
taxpayer stoutly denied guilt, and stated that, even if he had won 
the case, he would not have succeeded in recovering his costs from B. 
He contended, further, that an estate agent, by the very nature of 
his occupation, exposed himself to the risk of such actions. Held 
(applying Herald and Weekly Times Ltd. v. F.C. of T. (1932), 48 
C.L.R. 113) the expenditure, totalling £142, was an allowable deduc- 
tion. (14 C.T.B.R. Case 18.) 


GUARANTEE GIVEN IN ORDER TO EARN AN ANNUAL FEE 


The taxpayer guaranteed a company’s bank overdraft under an 
arrangement whereby he was to receive annual payments for the 
service rendered to the company in giving the guarantee. The com- 
pany failed and the taxpayer was called upon to pay £12,500 under 
his guarantee. Held: the loss was a non-deductible capital loss. 
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(13 C.T.B.R. Case 22.) And see 13 C.T.B.R. Case 28 (a decision to 
the same effect), where the Chairman said: ‘‘But if what is risked is 
the capital of that person (as it must be in the case of a guarantee or 
loan given or made by a person otherwise than in the course or for 
the purpose of carrying on his business) the loss or liability, if it 
materialises, is necessarily of a capital nature.’’ 


LOSS ON SALE OF BLOCK OF LAND ACQUIRED BY 
MOTOR-VEHICLE DEALER AS PART CONSIDERATION 
UPON SALE OF A MOTOR VEHICLE 


A loss of the above nature has been held to be non-deductible 
because (a) the acquisition and sale of land was not part of the 
taxpayer’s business, and (b) the land was not acquired for the 
purpose of profit-making by sale. (14 C.T.B.R. Case 19.) Corres- 
pondingly, if the land had been sold at a price in excess of the con- 
sideration, the surplus would have been a non-assessable capital gain. 


The position is otherwise in the case of traded-in cars. It is an 
ordinary part of a motor-vehicle dealer’s business to accept a cus- 
tomer’s used car in part payment of the price for which a new car is 
sold to him and the traded-in car becomes part of the dealer’s trading 
stock. 


DEPENDANT MUST BE RESIDENT OF AUSTRALIA DURING 
YEAR OF INCOME 


One of the uniform conditions applicable to the family group is 
that the dependant must be a resident of Australia during the year 
of income for which a concessional deduction is claimed. In 
14 C.T.B.R Case 46, the taxpayer’s wife and two infant children 
went to Wales in 1938, ostensibly for a holiday. Later, the taxpayer 
was informed that his wife had no intention of returning to Australia 
and, in fact, she and the children have remained in Wales. The tax- 
payer contributed money, food and clothing in support of his wife 
and children throughout the relevant year, 1942. Since that year 
the taxpayer obtained a divorce. Held: taxpayer’s claim for con- 
cessional allowances rejected, as the wife and children were not 
residents of Australia in 1942. Although their domicile was in 
Australia, the Board was satisfied that their permanent place of 
abode was outside Australia. 


PAYMENTS TO RELATIVES 


The taxpayer conducted a factory mainly devoted to production 
of defence material on a ‘‘cost plus’’ basis. During 1943, the tax- 
payer employed his father as accountant and paid him £400. The 
father carried out his duties as accountant, on which he was engaged 
for about eighty-five per cent of his time, at his own office, there 
being no office facilities at the factory. The cost of maintaining the 
office was borne by the father. Held: the sum of £400 paid for the 
work done and facilities provided was reasonable in amount and 
bona fide made in the production of assessable income. (14 C.T.B.R. 


Case 30.) 
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ALIENATION OF TRUST INCOME 


The taxpayer, his mother and his sister were each presently 
entitled to one-third of the income of a trust estate. In 1934, the 
taxpayer and his sister wrote to the trustees to the effect that if 
their mother’s share of the income did not aggregate £8 per week 
over a yearly period, the deficiency was to be made good by appro- 
priations of equal amounts from their respective shares of the trust 
income. The letter concluded by saying that the authority so given 
was to be regarded as irrevocable. Held: the letter operated as an 
equitable assignment to the mother of the right of the taxpayer and 
his sister to receive so much of the income of any year as would be 
required to increase the mother’s share to an average of £8 per week. 
(13 C.T.B.R. Case 40.) 


INCOME OF TRUST ESTATE 
Whether beneficiaries presently entitled 


Under a trust in favour of five children, the trustees were 
authorised to withhold and accumulate income as an accretion to 
capital and to apply income to satisfy liabilities connected with the 
purchase of property and other investments. In fact, the trustees 
acquired an hotel property and the income of the trust was mainly 
applied in paying instalments of purchase money under the contract. 
Held: the beneficiaries were not presently entitled to the trust income, 
which was, therefore, assessable under s. 99. (13 C.T.B.R. Case 41.) 


TAXPAYER CEASING TO BE PRIMARY PRODUCER 


Taxpayer, admittedly a primary producer up to 26 April 1944, 
entered into an agreement on that date to dispose of his live stock 
and plant. The sale was completed and possession given to the pur- 
chaser on 5 August 1944. The Commissioner contended that the 
taxpayer ceased to be a primary producer on 26 April 1944. Held: 
the taxpayer carried on the business of primary production up to the 
date of the completion of the sale, 5 August 1944, and he was, there- 
fore, entitled to be assessed as a primary producer, and thus subject 
to the averaging provisions for year of income ended 30 June 1945. 
(13 C.T.B.R. Case 47.) 


LUMP SUM PAID TO COMPOUND ANNUAL 
SUBSCRIPTIONS 


Section 73 (3) provides for a deduction of any ‘‘periodical’’ 
subseription paid in the year of income to any specified association. 
The proviso to s. 73 (3) provides that the total deduction allowable 
in respect of ‘‘subscriptions’’ to any one association in that year shall 
not exceed £10 10s. Subject to this ceiling, a deduction is allowable 
of two or more periodical (including annual) subscriptions paid to 
an association in the same income year. 

The taxpayer paid £60 18s. to compound his subscription to the 
Institution of Engineers for the current and all future years. The 
Commissioner allowed a deduction of £5 5s. only, being one year’s 
subscription. Held: the taxpayer was entitled to a deduction of 
£10 10s., being the maximum allowed under the proviso to s. 73 (3). 
(13 C.T.B.R. Case 33.) In effect, the sum of £50 8s. was regarded as 
being in settlement of current and future annual subscriptions. 
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REPLACEMENT OY PETROL ENGINE WITH DIESEL 
ENGINE 


The cost of replacing a worn petrol engine in a motor truck with 
a new diesel engine is a capital charge not deductible under s. 53. 
(3 C.T.B.R. (N.S.) Case 82.) 


INCOME FROM POOLS OF PRIMARY PRODUCTS 
Initial payment from Rice Marketing Board 


A primary producer engaged in wool, wheat and rice growing 
habitually harvested his rice crop in April and May and delivered 
it to a Rice Marketing Board which normally made an initial advance 
payment before the end of June in respect of the proceeds of the 
pooled rice. Taxpayer’s practice was to include the initial advance 
in his return for the year of receipt and to deduct therein the costs 
of production of the rice crop; subsequent payments from the pool 
were normally returned as income of the following year when they 
were actually received. As the result of delay in delivery—though 
not beyond 30 June—of the 1944 crop the initial advance on that 
crop was not received until 11 July 1944. The Commissioner included 
the initial advance on the 1944 crop as income of year ended 30 June 
neat whereas taxpayer claimed it was income of year ended 30 June 


Decision (Messrs. A. Fletcher and J. F. McCaffrey, Mr. H. H. 
Antcliff dissenting) : Commissioner’s assessment confirmed, as there 
were no sufficient reasons to displace the receipts system of account- 
ing with an accruals system for taxpayer’s rice-growing activities. 
(3 C.T.B.R. (N.S.) Case 77.) 


COSTS INCURRED IN DEFENDING LICENCE TO OBTAIN 
RAW MATERIALS 


A timber merchant acquired the exclusive right to cut and re- 
move timber from A’s property. Subsequently A granted a similar 
right to Z, who entered upon the property and cut timber therefrom. 
The merchant successfully sued A for damages for breach of its 
agreement but an action against Z for damages was dismissed with 
costs. A went bankrupt and his estate paid no dividends to creditors. 
The merchant claimed a deduction of legal costs paid to its own 
solicitors and to Z. 


Decision: Claim allowed. (3 C.T.B.R. (N.S.) Case 75.) ‘‘The 
company carries on the business of a timber merchant. It seems to 
me to be an ordinary incident of that kind of business for its owner 
to procure, from time to time, as circumstances demand, rights to cut 
and remove timber from other people’s properties to ensure a regular 
supply of raw material without which the business could not operate. 
This view is supported, I believe, by the case of Murray v. Com- 
missioners of Inland Revenue, 32 T.C. 238. I do not consider that 
such rights can be properly regarded as assets of such an enduring 
nature as to constitute part of the business organisation of the mer- 
chant. They are acquired and exhausted in the course of his normal 
trading activities, that is, in the process by which his business organi- 
sation operates to produce assessable income.’’ (Per Mr. J. A. 
Nimmo.) 
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TAXATION OF J.0. DISTRIBUTIONS 


As reported in the July 1953 issue of Current Tazation, the 
Commissioner of Taxation appealed to the Privy Council against the 
majority decision of the High Court that J.O. distributions were free 
from income tax. Cabled advices have been received that the Privy 
Council has reversed the majority decision of the High Court in the 
Squatting Investment Company Case and has held that J.O. distribu- 
tions should be included in the assessable income of the recipients. 

Arrangements have been made for the text of the Privy Council’s 
decision to be sent to Australia by airmail as soon as it is available. 
As soon as a copy of the Privy Council’s decision is received, it will 
be fully discussed in these columns. 


INCOME TAX CONVENTION BETWEEN UNITED STATES 
AND AUSTRALIA 


In addition to those subjects discussed in the January 1954 issue 
of the journal, the following matters are also dealt with in the above 
Convention :— 


Shipping and air transport profits 

Article V (1) of the United States Convention provides that 
profits which an Australian resident derives from operating ships or 
aircraft registered in Australia shall be exempt from United States 
tax. To qualify for exemption under Article V (1), the taxpayer 
must be an ‘‘Australian resident’’ as defined by Article II. As 
applied to companies, the taxpayer must be a resident of Australia, 
and must not be resident in the United States for the purposes of 
United States tax. In any event, the taxpayer must not be a United 
States corporation. 

Profits which a citizen of the United States or a United States 
corporation derive from operating ships or aircraft registered under 
the laws of the United States are exempt from Australian tax, if the 
citizen or corporation, as the case may be, is not a resident of Aus- 
tralia (Article V (2)). 

The purpose of Article V is to provide that shipping and air 
transport profits earned by Australian and United States enterprises 
shall be taxed only in the country in which the enterprise is resident. 
The ship or aircraft must, however, be registered in the country of 
residence. 

The effect of the above-mentioned restrictions is that the exemp- 
tion under Article V will not be granted to an enterprise which is 


€ THE DOUBLE TAXATION LEGISLATION WILL BE IN | e 
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resident in both countries. Where the Article does not apply, any 
double taxation on shipping and aircraft profits will be relieved by 
the granting of a credit in accordance with Article XV. 


Taxation of certain remuneration 


The Convention contains special provisions relating to the taxa- 
tion of remuneration for services rendered in one country by a resi- 
dent of the other country. These provisions are discussed in the next 
succeeding paragraphs. The Convention is effective in Australia from 
the commencement of year of income ended 30 June 1954, and in 
the United States from 1 January 1953. 


Remuneration earned during visit by United States resident to 
Australia 


An individual, who is a ‘‘United States resident,’’ is exempt 
from Australian tax on remuneration or other income received in 
respect of personal (including professional) services performed in 
Australia on or after 1 July 1953 if— 

(a) during the year of income ended 30 June in which the 
services are performed he is present in Australia for a 
period (or periods) not exceeding in the aggregate 183 
days ; and 

(b) the services are performed for and on behalf of a ‘‘ United 
States resident’’ (Article TX (2)). 

Both the payer and the recipient of the remuneration must be 
‘‘United States residents’’ in order that the recipient shall qualify 
for the exemption provided by Article [X (2). ‘‘United States resi- 
dent,’’ so far as it applies to an individual, means one who is resident 
in the United States for the purposes of United States tax and who 
is not a resident of Australia. 

If the visitor is not a United States resident, as defined, or if the 
aggregate of the visits in any year of income ended 30 June exceeds 
183 days, the exemption granted by IX (2) would not apply. In that 
event Australia will tax the income derived in Australia. The United 
States will also tax the income, but will grant a credit in respect .of 
the Australian tax (Article XV (1)). 

Article XV (3) (a) provides that, for the purpose of that Article, 
profits, remuneration or other income in respect of personal (ineclud- 
ing professional) services performed in one of the contracting States 
is deemed to be income derived from sources in that State. This pro- 
vision ensures that the country in which the services are performed 
will have the prior right to tax and that the other country, if it 
imposes tax, will grant an appropriate credit to relieve the double 
taxation. 

In determining, for the purpose of Article IX, whether or not a 
person for, or on behalf of, whom services are performed is a ‘‘ United 
States resident,’’ that person shall not be considered a resident of 
Australia solely by reason of the fact that he is engaged in trade or 
business in Australia through a permanent establishment in Australia 
(Article IX (3)). 


Remuneration earned during visit by Australian resident to 
United States 


An individual, who is an ‘‘ Australian resident,’’ is exempt from 
United States tax on remuneration or other income received in respect 
of personal (including professional) services performed in the United 
States on and after 1 January 1953 if— 
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(a) during the taxable year in which the services are per- 
formed he is present in the United States for a period, or 
periods, not exceeding 183 days; and 

(b) the services are performed for and on behalf of an Aus- 
tralian resident (Article IX (1)). 

Both the payer of the remuneration etc. and the recipient thereof 
must be ‘‘ Australian residents.’’ That term means any person who 
is a resident of Australia (as defined by s. 6 of the Assessment Act) 
who is not also resident in the United States for the purposes of 
United States tax. However, in no circumstances is a citizen of the 
United States an ‘‘ Australian resident’’ even though he be a resident 
of Australia. 

Article XV (3) (a) provides that, for the purpose of that Article, 
profits, remuneration, or other income in respect of personal services 
is deemed to be income derived in the country in which the services 
are rendered. 

If an Australian resident derives income from personal services 
rendered in the United States, and that income is exempt from United 
States tax under Article [X (1), the Australian resident will be 
assessable to Australian tax on the income so derived (Assessment 
Act, s. 25 (1) (@)). 

If, on the other hand, the remuneration is assessable to United 
States tax because— 

(a) the remuneration was-paid by a person resident in the 
United States ; or 

(b) the aggregate of the visits in the relevant taxable year 
exceeded 183 days; or 

(ce) the recipient is not an ‘‘ Australian resident,’’ 

then, if the income is derived wholly from a source in the United 
States, it is exempt from Australian tax under s. 23 (q) of the Assess- 
ment Act if he is a resident of Australia, or under s. 23 (r) if he is 
not a resident of Australia. 

If the whole or part of the income is not exempt from Australian 
tax because, for example, it is derived from a multiple source, then 
that whole or part which is derived from a source in Australia is 
subject to Australian tax, but Australia will grant a credit under 
Article XV (2) in respect of the United States tax levied on the 
doubly-taxed income. It is in this connexion that Article XV (3) (a) 
becomes operative. For the purpose of the Australian credit, the 
whole of the remuneration for services performed in the United States 
is deemed to be income derived from a source in the United States. 
Article XV (3)(a) thus ensures that (a) United States has the prior 
right to tax the remuneration and (b) Australia is required to grant 
an appropriate credit to relieve the double taxation on any part of 
the remuneration which is exposed to both United States tax and 
Australian tax. The appropriate credit is the United States tax on 
the doubly-taxed income or the Australian tax thereon, whichever is 
the less. 

Article [X (3) ensures that an employer, who is a resident of 
Australia, will not be treated as also resident in the United States 
because he carries on business in the United States through a per- 
manent establishment in that country. Article IX (3) accords with 
the existing practice in Australia. 


Visiting entertainers 
Article [IX (3) of the Agreement between the United Kingdom 


and Australia provides that the provisions of Article IX of that 
Agreement do not apply to the profits, remuneration, or other income 
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of public entertainers such as stage, motion picture, or radio artists, 
musicians, and athletes. This express limitation is not contained in 
Article [IX of the United States Convention. 

It does not follow, however, that, in every instance, the remunera- 
tion or other income earned by a visiting entertainer etc. in the 
country in which the services are performed by him is exempt from 
tax in that country. In order to gain exemption under Article [X (1) 
of the United States Convention, the visitor to the United States must 
be an ‘‘ Australian resident,’’ as defined by Article II. Moreover, the 
services must be performed for or on behalf of an ‘‘Australian 
resident.’’ So also, Article IX (2) provides that the visitor to 
Australia must be a ‘‘United States resident’’ and the services must 
be performed for and on behalf of a ‘‘United States resident.’’ 

It is considered that Article [X contemplates two parties: (a) a 
visitor who performs the services and receives the remuneration or 
other income in respect of those services, and (b) a person for and on 
whose behalf the visitor performs the services. Thus, if, for example, 
a radio artist, who is a United States resident, visits Australia, and 
performs services here for, say, the Australian Broadcasting Com- 
mission, he would not, in the writers’ opinion, be exempt from 
Australian tax under Article IX (2) because the Australian Broad- 
casting Commission is not a ‘‘United States resident.’’ In this view, 
exemption would be denied even if the time spent in Australia did 
not exceed 183 days of the year of income in which the visit occurred. 


Visiting professors and teachers 


Where a professor or teacher, who is an Australian resident as 
defined, is temporarily present in the United States for the purpose 
of teaching during a period not exceeding two years at a university, 
college, school or other educational institution in the United States, 
remuneration derived by him for so teaching for that period is 
exempt from United States tax (Article XIII). 

Article XIII correspondingly exempts from Australian tax the 
remuneration derived by a professor or teacher who is a United 
States resident and who is temporarily present in Australia for the 
purpose of teaching during a period not exceeding two years at an 
Australian educational institution. 


Pensions 

Article XII (1) of the United States Convention provides for the 
taxation of both governmental and private pensions on a residence 
basis. Thus, a pension derived by an Australian resident from a 
United States source is subject to Australian tax and the pension is 
exempt from United States tax. Correspondingly, a United States 
resident is liable to United States tax on a pension derived from a 
source in Australia and is exempt from Australian tax thereon. 

Article XII (1) refers to a pension or a purchased annuity 
derived from sources within one of the contracting States by a ‘‘resi- 
dent of the other Contracting State.’’ Article II (1)(e) provides 
that the terms ‘‘resident of one of the Contracting States’’ and ‘‘resi- 
dent of the other Contracting State’? mean a United States resident 
or an Australian resident, as the context requires. Thus, the pro- 
visions of Article XII are limited to ‘‘United States residents’’ and 
‘*‘ Australian residents’’ as defined by Article II (1)(f) and (g). For 
exariple, if a resident of Australia, who retained his United States 
citizenship, derived a pension from a United States source, he would 
be liable to United States tax on the pension, as he would not be an 
‘* Australian resident.’’ In these circumstances he would be exempt 
from Australian tax on the pension under s. 23 (q). 
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Purchased annuities 


Article XII (1) of the United States Convention provides for the 
taxation of purchased annuities on a residence basis. Thus, the assess- 
able portion of a purchased annuity derived by an ‘‘ Australian resi- 
dent’’ (as defined) from a United States source is subject to Aus- 
tralian tax, and the annuity is exempt from United States tax. Cor- 
respondingly, a ‘‘United States resident’’ is liable to United States 
tax on a purchased annuity derived from an Australian source and 
is exempt from Australian tax thereon. 

The term ‘‘annuity’’ is defined by Article XII (2) to mean a 
stated sum payable periodically at stated times during life or during 
a specified or ascertainable period of time under an obligation to 
make the payments in consideration of money paid. Thus, the exemp- 
tion provided by Article XII is restricted to purchased annuities. 
Annuities paid under wills and settlements will continue to be taxed 
by the country of source. 


Incomes of religious, scientific, educational, or charitable 

organizations 

Article XIV provides, in effect, that income derived from sources 
within the United States by an Australian religious, scientific, educa- 
tional, or charitable organization is exempt from United States tax 
if, within the meaning of the laws of the United States, that organiza- 
tion would, if established in the United States, be exempt in respect 
of that income; and if, within the meaning of the Australian law, it 
would be exempt in respect of income derived from sources in Aus- 
tralia. 

Exemption from Australian tax is also granted under Article 
XIV in respect of income derived from sources in Australia by a 
United States organization, where comparable conditions are satisfied. 

Income derived by the above-mentioned organizations is, gen- 
erally, exempt from tax under the laws of both countries. An excep- 
tion to this general rule exists in the case of business activities, the 
income from which is not exempt under United States law. Thus, if 
a United States charitable organization derived income from business 
activities in Australia, Article XIV would not apply to exempt that 
class of income from Australian tax because one of the conditions 
imposed by the Article is that the income, if it had been derived in 
the United States, would have been exempt from United States tax. 
However, the Australian law already grants full exemption of all 
income derived by a religious, scientific, charitable, or public educa- 
tional institution (s. 23 (e)), including income derived from business 
activities and whether derived by a resident or non-resident institu- 
tion. 

Film business controlled abroad 

Under Article XX (b) of the United States Convention, Australia 
retains the right, as provided by Division 14, to tax film rentals and 
associated income derived by undertakings not resident in Australia. 
Where such income is also subject to United States tax, relief from 
double taxation will be allowed by the United States by the grant of a 
eredit under Article XV (1) in respect of the Australian tax. For 
the purposes of that credit, Article XV (3)(b) provides that an 
amount included in taxable income under Division 14 is deemed to be 
income derived from sources in Australia. 


Non-resident insurers 
Under Article XX (b) of the United States Convention, Aus- 
tralia retains the right, as provided by Division 15, to tax the notional 
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income arising from specified insurance and re-insurance premiums 
derived by undertakings not resident in Australia. Where such income 
is also subject to United States tax, relief from double taxation will 
be allowed by the United States by the grant of a credit under 
Article XV (1) in respect of the Australian tax. For the purposes 
of that credit, Article XV (3)(b) provides that an amount included in 
taxable income under Division 15 is deemed to be income derived 
from sources in Australia. 


TREATMENT OF PURCHASED TAILINGS IS NOT 
“WORKING OF A MINING PROPERTY” 


Taxpayer was the holder of a gold-mining lease and, for the 
surface of the same block, a machinery area lease on which he lad a 
crushing plant. During year of income ended 30 June 1943 he used 
the plant in crushing for a reward ore from other mines, including 
two in which he had a share or interest. Taxpayer acquired by pur- 
chase the tailings run off after extraction of the gold from the ore, 
and he claimed that the income derived by him from the subsequent 
recovery of gold from the tailings by cyanide treatment was exempt 
under s. 23 (0) as being income derived from ‘‘the working of a 
mining property’’ principally for the purpose of obtaining gold. 
Held: although cyanide treatment of tailings or dumps may correctly 
be classed as the ‘‘carrying on of mining operations,’’ the taxpayer’s 
operations did not constitute ‘‘the working of a mining property’’ 
for the purpose of obtaining gold within the meaning of s. 23 (0). 
(Parker v. F.C. of T., 1 December 1953, Full Court of High Court.) 

‘“‘The word ‘working’ has, I think, a definite meaning in its 
application to ‘mining property.’ It describes the working of the 
thing itself—not the revolution of the machinery upon it nor the 
chemical treatment of residues brought upon it. We are not dealing 
with a case where from the raising of the ore to the extraction by 
every available means of the maximum gold content a series of pro- 
cesses is pursued in the working of the mining property in order to 
win the gold from the soil. Here the tailings are accumulated as a 
residual by-product substantially from the ore from other mines going 
through the crushing plant. They are acquired in effect by purchase, 
except as to the small part representing ore from the mine beneath. 
They are foreign to the ‘mining property’ though resting upon it. 
The machinery area as such is not the ‘mining property’ that is 
‘worked.’ No doubt some of the reasoning in F.C. of T. v. Henderson 
(1943), 68 C.L.R. 29, may be appropriated to the use of the taxpayer 
to assist his argument. But it cannot be done without distortion of 
the reasoning. For the expression ‘mining operations’ is not the same 
as ‘the working of a mining property.’ The former is plainly wider 
and the latter is directed to a different point. ‘Mining operations’ 
means operations pertaining to mining, and ‘operations’ is a very 
large expression. The phrase ‘the working of a mining property’ 
looks to the exploitation of a mining lease or other form of interest 
in the soil.’’ Per Dixon, C.J. 


SUM RECEIVED BY AUTHOR ON CANCELLATION OF 
AGREEMENT WITH FILM COMPANY 


The taxpayer agreed to render exclusive service to a film company 
in writing stores, scenarios, ete. The company was to have the sole 
property in the product of those services, including copyright etc. 
For the taxpayer’s ‘‘entire services hereunder and the products there- 
of,’’ the company agreed to pay him £200 a week. The employment 
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was to last twelve or sixteen consecutive weeks in each of three con- 
secutive years. During the remainder of each year, the taxpayer was 
free to write and publish any works, but not for films except with the 
company’s permission. Within a year the agreement was cancelled 
by a deed of release, under which the taxpayer received £3000 in 
satisfaction of all claims. He was assessed on this sum less £300 paid 
to an agent. Held: the sum of £2700 was assessable as income of the 
5 aaah profession. (Household v. Grimshaw, [1953] 2 All E.R. 
12.) 


DERIVATION OF INCOME 


Whether profit on resale of war disposals goods derived 
by New Guinea company in own right or as agent for two 
individual Australians 


C. and H. held all the shares in, and were the only directors of, 
D. Pty., which was registered and carried on business in Sydney. 
Becoming interested in the purchase and resale of war disposals goods 
in New Guinea, H. wrote on 18 and 29 May 1947 in the name of 
D.-Pty. to the Customs Department for information as to duty pay- 
able on goods which might be imported from New Guinea. In June 
C. and H. visited New Guinea, their expenses being paid by D. Pty. 
While in New Guinea they decided certain goods should be bought 
and they there executed in their own names as principals a contract 
dated 27 June 1947 to purchase goods from B. for £25,000. Upon the 
return of C. and H. to Sydney, D. Pty. arranged with the Customs 
Department for its officers to go to New Guinea and value the goods 
for customs duty. D. Pty. paid the expenses of the officers. In terms 
of the contract of 27 June, C. and H. personally provided early in 
July the initial payment of £5000 to B. 

Following advice received, a new company, F. Ltd., was incor- 
porated in New Guinea on 26 September 1947, in which C. and H. 
were equal shareholder-directors. Thereafter on 4 October another 
written contract was executed between B. as owner and F. Ltd. as 
purchaser for £25,000 of the goods the subject of the original contract 
of 27 June 1947. Prior to execution of the second contract H. and 
employees of D. Pty. went to New Guinea to salvage and forward the 
goods to Sydney, and two shipments had already arrived in Sydney 
before the second contract was made. In November 1947, B. accepted 
an offer by F. Ltd. to purchase for £8000 the residue of his equipment 
in New Guinea. 

After the formation of F. Ltd., D. Pty. purported over a period 
of nearly three years to make offers to F. Ltd. for the purchase from 
time to time of parcels of goods the subject of the two contracts men- 
tioned above. F. Ltd. purported to accept such offers. Pursuant to 
contracts constitutued by the letters of offer and acceptance, D. Pty. 
became liable to pay F. Ltd. £177,502. D. Pty. got into financial diffi- 
culties and could pay only a relatively small part of its indebtedness 
to F. Ltd. F. Ltd. made various payments to B., who in fact finally 
received £33,000, the total price for the goods he sold. 

The Commissioner assessed C. and H. on the basis that they had 
executed the original contract of 27 June 1947 in pursuance of a 
joint enterprise and not on behalf of D. Pty. The Commissioner con- 
tended that F. Ltd. acted as agent of C. and H. in reselling the goods 
to D. Pty. so that the profit cn such sales to D. Pty. was derived by 
C. and H. and not by F. Ltd. 

Held, allowing appeals by C. and H.: on the evidence the goods 
had been purchased for and on behalf of D. Pty., and whether or not 
the property in the goods the subject of the June contract passed 
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before the October contract was made, the earlier contract was in the 
circumstances discharged by the later contract, the effect of which 
was to substitute F. Ltd. as the purchaser from B.; accordingly, no 
part of the goods was resold at a profit by or on behalf of C. and H. 
(Corney v. F.C. of T. (1953), 5 A.IL.T.R. (in course of publication.) 


PAYMENTS TO RELATIVES 


Taxpayer carried on business as a machinist to the boot trade. 
He paid £401 as wages to his wife, who was skilled and experienced 
in the trade, for work done by her at their home. She worked an 
average of forty hours per week, often at night and week-ends. The 
Commissioner applied s. 65 and allowed £250 only. 

Decision: Objection allowed. (3 C.T.B.R. (N.S.) Case 72.) ‘‘Pay- 
ments made bona fide to a relative for services rendered should not 
be interfered with unless they are unreasonable in amount.’’ (Per 
Mr. H. H. Trebileco.) 


PROFITS PRIOR TO INCORPORATION OF COMPANY 


On 16 September 1948 a private company sold its undertaking 
in terms of an agreement with a person on behalf of a company to 
be formed. The agreement provided that taxpayer company should 
as from 30 June 1948 ‘‘be deemed to have been and to be carrying on 
the business on behalf of the purchaser company’’. The purchaser 
company was incorporated on 4 October 1948, and thereupon took 
over conduct of the business. Taxpayer company claimed in effect 
that profits earned after 30 June 1948 were not derived by it. 

Decision: Claim disallowed, as profits earned up to 4 October 
1948 were derived by taxpayer company in its own right. (3 C.T.B.R. 
(N.S.) Case 102.) 


WHERE DEPRECIATED PROPERTY IS SOLD WITH 
OTHER ASSETS 


In July 1945 taxpayer sold for an undivided sum of £18,000 his 
licensed bus service, certain vehicles and other plant. The contract 
contained a restrictive covenant binding taxpayer and was expressed 
to be ‘‘subject to all relevant National Security Regulations and con- 
sents.’’ In terms of s. 59 (3)(c) the Commissioner determined the 
consideration receivable for the vehicles at £8335, being a valuation 
thereof as obtained by the purchaser, and he assessed the vendor 
accordingly. For the vendor an expert gave a value of £3976, based 
on maximum fixed prices under National Security Regulations. 


Decision: Objection upheld, the consideration receivable in terms 
of s. 59 (3)(c) being determined at £3976. (3 C.T.B.R. (N.S.) Case 
97.) ‘‘If parties in fact buy and sell at prices above the maximum 
allowed by law, the Commissioner and the Board may adopt these 
prices despite any illegality. Where, however, parties enter into a 
contract in circumstances which disclose no breach of the law, it 
would require cogent evidence before any such breach could be 
inferred. ...It will be remembered that the contract was expressly 
made subject to, inter alia, all relevant National Security Regulations, 
and this includes regulations fixing maximum prices for the vehicles 
concerned. Whether or not market value is, in all cases, the amount 
to be determined under s. 59 (3)(c), I feel that, in this case, the 
amount cannot exceed the maximum fixed prices under the relevant 
National Security Regulations.’’ (Per Mr. A. C. Leslie.) 
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TAX CREDIT ALLOWED BY UNITED KINGDOM 
UNDER ARTICLE XII of U.K. AGREEMENT 


The several examples which appear in the Third Edition of 
Commonwealth Income Tax Law and Practice illustrating the tax 
eredit allowed by the United Kingdom under Article XII of the 
United Kingdom Agreement in respect of Australian tax on dividends 
and other income have been revised by Mr. A. E. Frost, barrister-at- 
law, and one of the contributors to the Second Edition of Viscount 
Simon’s Income Taz. The revised examples, which relate to dividends 
paid to both companies and individuals, will appear in the Fourth 
Edition of Commonwealth Income Tax Law and Practice. These 
examples reflect the changes in the United Kingdom law since the 
original examples were published and are calculated at 1953-54 rates 
of Commonwealth tax and current rates of U.K. tax. The following 
additional example, compiled by Mr. Frost as to U.K. tax credit, is 
furnished below wherein 1951-52 Commonwealth rates of tax and 
corresponding U.K. rates are employed :— 


EXAMPLE: 

A dividend of £3000 was paid by a non-private Australian com- 
pany to a United Kingdom individual shareholder. This sum repre- 
sented the shareholder’s sole income. The Australian company’s 
taxable income out of which the dividend was paid amounted to 
£10,000. 

The Australian taxes were: 

Payable by company— 


£5,000 at 7s. in £ .. ade ve ¥ * £1,750 
5,000 at 9s. in £ .. - a oa ” 2,250 


£10,000 at average rate of 8s. in £ i i £4,000 
aiditaieias aiaiacioe 
Payable by shareholder— 
£3,000 at rates applicable to year ended 
30 June 1952— 
Basic tax .. a s — a .. £928 6 
Property tax — oe oe Sa -«, ape 


£1,091 13 
Add special levy—10 per cent .. on ‘> A. © 


£1,200 16 0 
Recuced by one-half under Article VI(3) .. 600 8 0 


Net tax payable .. - ian . .. £600 8 0 


GUNN’S COMMONWEALTH INCOME TAX LAW AND PRACTICE 
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The effective rate of Australian tax is: 
Portion of taxable income out of which dividend paid: 
£3,000 grossed at 8s, in £ (0 £5, 0 
Company tax at 8s. in £ £ os 2000 0 
Dividend paid to shareholder .. a! . . £3,000 0 
Tax assessed against shareholder... > a 0 
0 


Residue in hands of shareholder pres .. £2,399 12 
——— 


Effective rate of Australian tax: 
£2,600 8s. (£2,000 4+ £600 8s,) + 5,000 — 10.402s. in £ 


The United Kingdom effective rate is calculated as follows: 
Dividend declared (after indirect but 

before direct Australian = .. £3,000 0 0 

Personal allowance .. na 120 0 0 


£2,880 


Income tax for 1952-53 is: 
£100 at 3s. in £ 
£150 at 5s. 6d: in £ 
£150 at 7s. 6d. in £ 

£2,480 at 9s. 6d. in £ 
£1,290 10 0 
£2,880 

Sur tax for 1952-53 is: 
£500 at 2s. in £ 
£500 at 2s. 6d. in £ 

£2,000 exempt 


£3,000 


Effective rate of U.K. tax is: 
£1,403 ~ 3,000 — 9.353s. in £ 


There is clearly some restriction of double taxation relief allow- 
able in the U.K. The net income received, £2,399 12s. (i.e. £3000 less 
£600 8s.), is therefore to be grossed up at the lower rate of 9.353s. 
in £—i.e.: 

£2,399 12s. x (20 + 10.647) — £4,507 


United Kingdom tax pay able for’ 1952-53 is: 
Gross income .. . £4,507 0 0 
Personal allowance... ~ <n 120 0 0 


£4,387 
Income tax: 
£100 at 3s. in 
£150 at 5s. 6d. i 


£150 at 7s. 6d. i 


£3,987 at 9s. 6d. in 
£2,006 6 0 


£4,387 


Sur tax: 


401 11 0 
£2,407 17 0 
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Less credit for Australian tax—£4,507 at 9.353s. 
Se fe i > ae * .- 2,107.14 0 


United Kingdom tax payable od i .. £300 3 0 


For United Kingdom taxation purposes the Australian tax has 


been disposed of as follows: 
Gross dividend including Australian tax .. .. £5,000 0 0 
Total Australian tax paid .. .. £2,600 8 0 
Amount allowed as credit in the 
United Kingdom .. - -- 2,107 14 0 


Balance deducted from gross dividend .. ae. a 


Amount of dividend as assessed to United King- 
dom tax 7 at a a5 os .. £4,507 0 0 


APPEAL TO HIGH COURT FROM DECISION OF BOARD OF 
REVIEW ALLOWING OBJECTION IN PART 


By a decision given on 16 April 1953 a Board of Review upheld 
in part an objection by taxpayer company to an assessment to income 
tax. Taxpayer filed notice of appeal on 18 May 1953, two days out of 
time. On 11 June 1953 taxpayer’s solicitors advised the Crown Solici- 
tor that taxpayer’s appeal would be withdrawn upon the Commis- 
sioner advising that he did not intend to appeal. No reply was re- 
ceived until 10 September 1953, when it was stated that the Com- 
missioner did not agree to withdrawal of taxpayer’s appeal and, 
further, that the Commissioner intended to challenge at the hearing 
so much of the Board’s decision as was adverse to the revenue. Upon 
taxpayer’s appeal coming on for hearing, counsel for taxpayer an- 
nounced he desired to withdraw the appeal. Counsel for the Com- 
missioner submitted that the hearing should proceed or, alternatively, 
that the Commissioner be granted an extension of time in which to 
bring his own appeal. 


Held: the appellant from a decision of a Board of Review may 
initially or in the course of the proceedings limit or abandon his 
appeal as he chooses. 


Held also: the respondent to an appeal from a decision of a Board 
of Review partly upholding a taxpayer’s objection cannot, at the 
hearing of the appellant’s: appeal, challenge so much of the Board’s 
decision as was adverse to him unless, or except insofar as, he has 
brought his own appeal from that decision. 

Held further: in the circumstances the Commissioner’s applica- 
tion for an extension of time for appealing should be dismissed. 
(Caltex Ltd. v. F.C. of T., 22 December 1953, Krrro, J.) 

‘**It is true that if a decision of a Board of Review involves a 
question of law an appeal brings the whole decision, and not only the 
question of law, before the Court: Ruhamah Property Co. Ltd. v. 
Federal Commissioner of Taxation (1928), 41 C.L.R. 148, at pp. 151, 
155. It is also true that what the Act terms an appeal is really a pro- 
ceeding in the original jurisdiction of the Court, bringing up for 
judicial determination, for the first time, a question between the 
Crown and the taxpayer: Watson v. Commissioner of Taxation 
(1953), 5 A.I.T.R. 439. But it does not follow from either of these 
propositions, or from both of them taken together, that the appeal is 
anything but a proceeding at the instance of the appellant, which he 
may prosecute, limit, or abandon as he chooses. For this purpose at 
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least, he is the dominus litis. Indeed, the first of the propositions 
relied upon means only that the whole decision is open to challenge 
by the taxpayer if and so far as he desires to challenge it, and the 
second means only that the so-called appeal is an original proceeding 
in respect of so much of the decision as forms its subject-matter. If 
the decision of the Board has dealt with more than one item in the 
assessment, as where several amounts are said by the taxpayer to have 
been wrongly included in assessable income or wrongly excluded from 
allowable deductions, he may limit his appeal, initially or in the 
course of the proceedings, to so much of the decision as was against 
him upon one or more of those items. Likewise he may have it dis- 
missed altogether. And the Commissioner is in the same position. If 
he desires to challenge the Board’s decision insofar as it is adverse to 
the revenue upon any item in the assessment, he must bring his own 
appeal to the Court.’’ 


PARTIAL EXEMPTION FROM INCOME TAX ON 
MINING PROFITS 


The Income Tax Assessment Act was amended last year to allow 
an exemption from income tax in respect of one-fifth of profits earned 
from mining operations for certain metals and minerals to be pre- 
scribed by regulation pursuant to s. 23a of the Act. Dividends paid 
wholly and exclusively out of such exempt profits are also free from 
income tax. 

Regulations gazetted on 16 February prescribe the following 
metals and minerals to which the exemption applies: 

Ores of the following metals: Antimony, Arsenic, Beryllium, 
Bismuth, Columbium, Copper, Lithium, Mercury, Molyb- 
denum, Nickel, Osmiridium, Platinum, Selenium, Stron- 
tium, Tantalum, Tellurium, Tin, Tungsten, Vanadium. 

Minerals: Asbestos, Bauxite, Chromite, Emery, Fluorspar, 
Graphite, Ilmenite, Kyanite, Magnesite, Manganese 
Oxides, Mica, Monazite, Pyrite, Quartz Crystals (Piezo- 
electric quality), Radio-active ores, Rutile, Sillimanite, 
Vermiculite, Zircon. 

A concession of this nature has been granted since 1942. The 
recent amendments, however, extend to 30 June 1960 the period 
during which profits from the prescribed metals and minerals will be 
partially free from income tax. The list now prescribed, which 
applies as from 1 July 1953, represents an extension of the concession 
to a wider range of metals and minerals than previously. 


VALUATION OF SHORN WOOL ON HAND 


Whether taxpayer may have basis of valuing trading stock 
adopted by Commissioner in absence of taxpayer’s election 
altered on objection to his advantage 


During year ended 30 June 1949 two clips of wool were shorn by 
taxpayer in July 1948 and in June 1949. In accounts annexed to 
taxpayer’s form of return there was a note that wool on hand at 
30 June 1949 of an estimated value of £7500 had not been brought 
into the accounts; cost of actual shearing and of woolpacks for the 
June clip was shown in an assets suspense account at £769. Upon 
objection to inclusion of the wool on hand at £7500, the Commissioner 
allowed a deduction of the £769, but otherwise maintained the assess- 
ment. Before a Board it was agreed that the wool on hand was 
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“*trading stock’’ as defined in s. 6, and the substantial question was 
whether the taxpayer was entitled to have the basis of stock valuation 
adopted by the Commissioner altered to her advantage by bringing 
in the wool on hand at its cost price. 


Held: taxpayer’s objection that wool on hand should be valued 
at cost price allowed. (4 C.T.B.R. (N.S.) Case 2.) 

Per Mr. J. L. Burke and Mr. R. C. Smiru: Where, as in this 
case, a taxpayer has not in his return or prior to the issue of his 
assessment made any election in terms of s. 31 as to the basis of 
valuing trading stock on hand, the Commissioner may adopt an 
appropriate basis of valuation and assess accordingly, but the tax- 
payer is in turn entitled by objection to have another or others of the 
three specified bases of valuation adopted rather than that adopted by 
the Commissioner. 

Per Mr. F. C. Bock: The taxpayer by the form of accounts sub- 
mitted with her return showed that she was deliberately rejecting 
market selling value as a basis of valuing the wool on hand and was 
rather exercising an option to value such wool at its cost price. 

‘‘This course of events raises two important questions on the 
construction of s. 31, namely: 

(1) Where a taxpayer makes no election in his return of 
income as to the basis upon which the value of his stock 
in trade is to be arrived at, can the Commissioner select a 
basis of value (being one permitted under s. 31) and issue 
his assessment accordingly ? 
If the answer to (1) is ‘Yes,’ can the taxpayer, on receipt 
of such assessment, object thereto on the ground that some 
other of the permitted bases of valuation would be more 
favourable to him and, at that stage, elect to have his 
stock in trade valued on that more favourable basis? 

‘As to the first of these questions, I am clearly of opinion that 
a taxpayer cannot escape liability to tax by failing to make an election 
under the section. I am further of opinion that where a taxpayer has 
not made any election prior to assessment the Commissioner may 
adopt as a basis of valuation of the stock on hand such one of the 
permitted bases as he considers most appropriate in the circum- 
stances, having regard to the form in which the return is submitted, 
and may issue his assessment accordingly. If the taxpayer does not 
object to the basis adopted by the Commissioner within the time 
limited for lodging objections under the Act there has been, in my 
opinion, an election by the taxpayer to adopt that basis of valuation 
upon which the Commissioner proceeded. 

‘The second question is one of more difficulty but should, in my 
opinion, be resolved in favour of the taxpayer. The option given by 
s. 31 to the taxpayer must, as a matter of general principle, . be 
exercised by him within a reasonable time, and in my opinion it would 
be so exercised so long as it was exercised before the assessment in 
respect of the relevant period was finally closed by expiration of the 
time limited for lodging objections to such assessment. 

‘To state this conclusion positively, where a taxpayer has not 
made an election under s. 31 prior to assessment and the Commissioner 
has assessed on one of the bases of valuation permitted by that section, 
then the taxpayer may, within the time limited for objection to such 
assessment, object thereto on the ground that one of the other bases 
of valuation is more favourable to him and elect to be assessed on 
that basis.’’ Per Mr. R. C. Smita. 
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The Commissioner has appealed to the High Court from this 
decision. 


ADDITIONAL TAX IMPOSED FOR OMITTED INCOME 


After a disclosure by a company that its trading stock on hand 
at 30 June 1943 was under-valued, the Commissioner issued an 
amended income tax assessment including £266 additional tax imposed 
in terms of s. 226. In a consequential amended war-time (company) 
tax assessment, the Commissioner did not treat the sum of £266 as 
being ‘‘income tax payable in respect of the taxable income’’ so as to 
be deductible in calculating the ‘‘taxable profit.’’ 

Held (by majority): although s. 226 is of a penal nature the 
additional tax exacted thereunder is income tax imposed and assessed 
as such and is payable in respect of a taxpayer’s taxable income, so 
8 the company’s objection should be upheld. (4 C.T.B.R. (N.S.) 

ase 1.) 

The above decision by Board No. 1 (Messrs. A. C. Lesiie and 
F. C. Bock, Mr. R. R. Grsson dissenting) supports the view expressed 
in paragraph [1588] of Commonwealth Income Tax Law and Practice, 
Third Edition, that additional tax imposed under s. 226 is deductible 
in ealeulating for the purposes of Division 7 ‘‘the distributable in- 
come’’ of a private company because such additional tax answers the 
description of ‘‘the tax payable under this Act (...) in respect of 
the income of the year of income’’ within the meaning of para. (a) of 
the definition in s. 103 (1) of ‘‘distributable income.’’ 


MAGAZINE SUBSCRIPTIONS SOLD ON TIME PAYMENT 


The taxpayer sold magazine subscriptions by door-to-door can- 
vassing. Customers contracted to pay for the magazines on the instal- 
ment plan. In its books and income tax returns, each instalment pay- 
ment was treated as part cost and part profit. The taxpayer was 
assessed on the basis that the profit was derived when a contract was 
made. Held, upholding the taxpayer’s appeal: the evidence showed 
that its method of accounting was the appropriate system to follow 
in its business which was subject to peculiar hazards through non- 
fulfilment of contracts. (No. 90 v. Minister of Nat. Rev. (1953), 
8 Can. Tax A.B.C. 161.) 


WHERE PROPERTY SUBJECT TO 8. 57AA ALLOWANCE IS 
SOLD BY ONE PRIMARY PRODUCER TO ANOTHER 
PRIMARY PRODUCER 


The following is believed to be the position under s. 57aa where 
a primary producer sells plant (not being structural improvements) 
to another primary producer. The special annual depreciation allow- 
ance of twenty per cent granted to primary producers under s. 574A 
applies. The allowance is subject to the following conditions :— 

(a) The plant must be plant in respect of which depreciation 
is allowable to the taxpayer under s. 54 (s. 57a (2)), ice. 
plant which is owned by the taxpayer and which, in the 
relevant year, is either— 

(i) used by him for the purpose of producing assessable 
income; or 

(i?) installed ready for use for that purpose and held 
in reserve. 
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(b) The plant must be used during the year of income wholly 

and exclusively for the purposes of agricultural or pastoral 
pursuits (s. 57a (2)). N.B.: Section 5744 does not apply 
to motor vehicles designed primarily and principally for 
the transport of persons. 
Section 57aa does not apply to a unit of plant ‘‘unless the 
unit was first used by the taxpayer for the purpose of 
producing assessable income or was first installed ready for 
use for that purpose’’ after 30 June 1951 and before 
1 July 1955 (s. 57aa (3) (b)). 

Subject to the above conditions, one of which is that the plant 
must be owned by the taxpayer, s. 57aa applies to both new and 
second-hand plant acquired by the taxpayer. Moreover, a primary 
producer who acquires second-hand plant is entitled to the special 
allowance under s. 574A notwithstanding that his predecessor has also 
received an allowance under that section. The position may be illus- 
trated by the following example :— 


A, a primary producer, buys new plant (not being motor 
vehicles) on 4 January 1952 for £2500. He sells his grazing property 
to B on 1 July 1954. Included in the sale is the above-mentioned plant, 
the sale price being £2700. A’s assessments (assuming the above- 
mentioned conditions imposed by s. 57aa have been fulfilled) will 
include the following allowances : 


Year ended 30 June 1952— - 
A will receive a s. 5744 allowance of twenty per cent 
of the cost of the unit (s. 57aa (1)(a@) and (7)) 
notwithstanding that the plant was in use for only 
six months of the income year—20% of £2,500 .. £500 
Years ended 30 June 1953 and 1954— 
Two years at £500 per annum .. * Fr! .. 1,000 


Total of A’s allowances under s. 57AA ‘3 .. £1,500 


As the plant was sold to B on 1 July 1954, A’s assessable income 
for income year ended 30 June 1955 will include a balancing charge 
of £1500 under s. 59 (2), being the difference between the considera- 
tion receivable (£2700) and the depreciated value (£2500 — £1500 — 
£1000) = £1700, but limited to the sum of the above depreciation 
allowances, viz. £1500. 

B uses the plant, which is owned by him, wholly and exclusively 
for the purpose of producing assessable income from a pastoral 
pursuit. He acquired the plant on 1 July 1954 (i.e. within the pre- 
scribed period), and used it for the above purpose from that date and 
for the remainder of the relevant period. He is, therefore, entitled to 
a deduction of twenty per cent of the deemed cost under s. 60 (1) 
(£1000 + £1500 = £2500) or the actual cost under s. 60 (2) (£2700). 

Assuming that the allowance is based on £2700, B will receive an 
allowance of £540 for each of the five years ended 30 June 1959. 

With regard to structural improvements in respect of which 
depreciation is allowable under s. 54, the annual depreciation allow- 
ance of twenty per cent of the cost of the unit under s. 57aa (1) is 
granted subject to the following conditions : 

(a) the improvements must be owned by the taxpayer (s. 54) ; 

(b) the improvements must be situated on land used during 
the year of income for the purposes of agricultural or 
pastoral pursuits (s. 57aa (2)(b)) ; 
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(c) the unit must be completed after 30 June 1951 and— 
(i) before 1 July 1955; or 
(ii) before 1 July 1956 if the construction of the unit 
was commenced on or before 1 July 1955 
(s. 57aa (3) (a)). 

N.B.: Section 5744 (3)(a) does not require that the structural 
improvement must have been constructed by the taxpayer who claims 
the depreciation allowance under that section ; the taxpayer may have 
acquired ownership of the unit by way of purchase or otherwise. 


EXAMPLE: 

Assume in the first example that A also erected a shed during 
income year ended 30 June 1952 at a cost of £1250. The sale price 
of the shed (s. 59 (3) (a) ), included in the sale of the property to B 
on 1 July 1954, was £1000. 

A will receive an annual allowance under s. 574a of £250 for the 
three years ended 30 June 1954 = £750. The depreciated value on 
1 July 1954 was, therefore, £500. As the consideration receivable on 
the sale to B was £1000, A’s assessable income of income year ended 
30 June 1955 will include a balancing charge under s. 59 (2) of £500. 

The deemed cost to B under the proviso to s. 60 (1) and the 
actual cost of the unit is £1000. B will be entitled to an allowance 
of £200 for each of the five years ended 30 June 1959. 


SOLICITOR’S PROFESSIONAL PRIVILEGE ANSWER TO 
COMMISSIONER’S DEMAND FOR INFORMATION OR 
DOCUMENTS OF CLIENT 


In what the Court described as amounting to a declaratory judg- 
ment as to the rights of the Commissioner of Taxes and solicitors in 
relation to clients’ documents, the New Zealand Court of Appeal has, 
by a majority of four to one, ruled that a solicitor is in that capacity 
privileged and excused in law from furnishing information and pro- 
ducing books and documents sought by the Commissioner purporting 
to act under the authority of s. 163 of the New Zealand Land and 
Income Tax Act 1923, as amended. Section 163 of the New Zealand 
Act is in similar, although perhaps even stronger, terms than those 
of s. 264 of the Commonwealth Act, which provides that the Com- 
missioner may by notice in writing require any person, whether a 
taxpayer or not, to furnish the Commissioner with such information 
as he may require and to attend and give evidence before him concern- 
ing his or any other person’s income or assessment, and may require 
the person to produce all books, documents, and other papers whatever 
in his eustody or under his control relating thereto. Sections 224 and 
225 prescribe penalties for any refusal to give evidence, and empower 
the Court to order the person to comply with the Commissioner’s 
requirements. 

The decision of the Court of Appeal (I.R. Comr. (N.Z.) v. West- 
Walker, 16 October 1953) was that the similar provisions of the New 
Zealand Act do not abrogate a solicitor’s professional privilege, so 
that that privilege can, where the circumstances warrant it, be asserted 
by a solicitor in answer to demands made on him by the Commissioner 
for information as to the solicitor’s clients’ affairs. In the course of 
his judgment, Fam, J., said: ‘‘The Court has no evidence before it 
as to what extent the protection of privilege in this matter would 
‘stultify’ or embarrass the Revenue authorities. It is a matter of 
general knowledge that evasions of income tax have been numerous, 
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and often for large amounts. The many prosecutions reported in the 
Press and the publication of the defaulters’ names in the Gazette 
show this. But the number of transactions of clients requiring investi- 
gation, which are in the hands of solicitors as a result of their seeking 
legal advice of the confidential professional nature that alone confers 
the privilege, cannot, I think, be large. Although the privilege is that 
of the client, and may be waived by him, it seems to me on a very 
different footing from the well-established exceptions to the rule 
against self-incrimination. In respect of matters other than crime or 
fraud, the common law principle is not recognised for the personal 
protection of the client, but on the broad ground that it is to the 
public advantage that it should exist. It is to encourage the public 
to seek independent professional assistance unimpeded by fear of dis- 
closure. It seems to me (to quote from Stradling v. Morgan) ‘con- 
sonant with reason and good discretion’ to consider that this general 
principle affording special protection in respect of legal advice was 
not intended to be invaded by the general provision in s. 163. At best 
it is doubtful whether its wide terms were intended to extend to 
nullify, in effect, the general rule of public policy expressed by the 
recognition of this privilege, and so it cannot be held to have done so.’’ 


SALE OF MOTOR CAR USED BY EMPLOYEES OF 
MOTOR DEALER 


The taxpayer company, a motor car dealer, sold certain motor 
cars which had been provided for the use of its employees. Held (re- 
versing the decision of the Canadian Tax Appeal Board (5 Can. Tax 
A.B.C. 411) : the profit on sale was assessable as the cars were always 
considered by the taxpayer as part of its inventory temporarily re- 
moved from the stock immediately for sale, but to be later sold in 
the normal course of business. (Minister of Nat. Rev. v. British and 
American Motors Toronto Ltd., {1953} Can. T.C. 177.) 


PROFIT ON SALE OF SHIPS ACQUIRED AND USED AS 
PASSENGER BOATS PENDING THEIR RESALE 


The taxpayer company’s business consisted of two activities— 
boat repairing and operating a passenger boat service. In 1939, the 
company’s vessels were requisitioned by the Admiralty. After. the 
end of the war, it re-acquired requisitioned vessels and purchased 
others, and itself repaired and converted vessels at considerable ex- 
pense for use as passenger carriers. Certain of the vessels acquired, 
some of which were used by the company for a brief period in its 
passenger service, were sold, some at a considerable profit. In one 
instance, a vessel was bought for £800, converted and re-equipped at 
a cost of £6140, and sold for £17750. Held: the profits from these 
transactions were assessable, being profits of a trade. (J. Bolson & 
Son Ltd. v. Farrelly (1953), 34 T.C. 161.) 

‘*In my view, it cannot be said, as a matter of law, that they [the 
Commissioners] could not on these facts hold that the so-called 
passenger carrying business during the period under review comprised 
not only the carrying of passengers but also the purchasing, recon- 
ditioning and reselling of the ships in question and that the trading 
character which these operations prima facie possessed was not de- 
stroyed or ousted by the use made by the appellant company of ships 
from time to time on hand for the purpose of carrying passengers.’’ 
Per Jenkins, L.J., at p. 174. 
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[In the above case, Mr. Justice Harman, of the English High 
Court, referred to the agreed statement of facts submitted by the 
accountant who appeared for the company in terms which included the 
following passage: ‘‘It seems remarkable to me that it was possible to 
go on buying and selling boats in this way, each time, until the end, 
making a profit, and then giving up this kind of transaction because, 
by some curious coincidence, at the moment when it ceased to be 
profitable, it was exactly the right moment to stop and it was no 
longer necessary to sell a boat and buy another. This appears to 
suggest that the Commissioners, who have believed all this, were rather 
gullible people. But they have sen this accountant and I have not. 
I do not know what it was which persuaded them to believe this. 
It may be that the accountant’s tongue was more powerful than his 
written statement: I do not know.”’ 

An Australian judge once took the opposite view to that suggested 
by Mr. Justice Harman. The case was one in which the word 
‘*profits’? was discussed. A text book written by a famous author 
friend of mine was produced and it was contended that the views 
expressed in the book were conclusive. The judge was reluctant to 
admit this and said: ‘‘If an accountant speaks, little or no notice is 
taken of him, but if his views are printed they are to be taken as 
gospel.’’ 

I have been somewhat unfortunate in relation to both the spoken 
and the printed word. In the last twenty-five years, millions of words 
of mine have been printed, but I have not yet met anyone who has 
treated these words as ever having much authority. My mail is a 
daily destroyer of smugness. However, I must confess with delight 
that most of those who catch me out are young members of the pro- 
fession and, with even greater delight, that most of them dwell in 
Queensland, my native State. 

As to the spoken word, I have fared worse than the accountant 
in the English case. This is what a Chairman of a Board of Review 
once said of me: ‘‘The stress laid by the executors’ representative on 
the final letter of his recollections (given in evidence) of his diseus- 
sions with the taxpayer in the course of its preparation are my excuse 
for the detailed consideration which I have given to the letter. He is 
an accountant and tax agent of great eminence and a very high 
reputation, and from sheer experience not only as a member of the 
Board but also, for many years previously, as an officer of the 
Taxation Department, I have come to regard him as being, unques- 
tionably, a man of the utmost veracity and integrity; but I hope I 
shall not cause offence by adding that in some of the factual pictures 
which he has from time to time sought to portray to the Board in 
black and white there can here and there be discerned a delicate 
tinting which, whenever it has appeared, I have regarded as the sub- 
conscious product of instinctive lingual artistry.’’ (1 C.T.B.R. (N.S.), 
at p. 107.) 

No offence was taken, as the Chairman is one of my dearest 
friends. In any event, who would be such a churl as to take umbrage 
at being called a liar in such charming language !—J.A.L.G.] 


SALE OF TIMBER RIGHTS 


Transaction in accordance with powers in 
memorandum of association 


The taxpayer was incorporated with, inter alia, powers to acquire 
timber lands and rights and turn the same to account and to sell, 
lease, sublet, or otherwise dispose of them. Certain areas which it 
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had held for many years were sold at a profit. Held: the areas sold 
were assets in which the taxpayer had invested with a view to cutting 
the merchantable timber into lumber, and their sale was merely the 
realisation of one of its capital assets; accordingly, the profit was not 
assessable. (Sutton Lumber & Trading Co. Ltd. v. Minister of Nat. 
Rev., [1953] Can. T.C. 237.) The Supreme Court of Canada held 
that the evidence of the above-mentioned power to sell etc. did not 
afford evidence that the taxpayer was, in truth, carrying on the 
business of acquiring timber lands and selling them with a view to 
profit, but that the evidence submitted by the company demonstrated 
the contrary. The question to be decided is not as to what business 
the taxpayer might have carried on under its memorandum, but 
rather what was, in truth, the business it did engage in. 


COST INCURRED BY COMPANY IN ISSUING PAMPHLET 
ATTACKING GOVERNMENT 


Three Malayan tin-mining companies incurred expenditure on 
printing, publishing, and circulating to shareholders and members 
of Parliament a pamphlet which was an attack throughout on the 
policy and acts of the then U.K. socialist Government. Held: the 
expenditure was not deductible, not being ‘‘money wholly and exclu- 
sively laid out or expended for the purpose of the trade’’ within the 
meaning of the English Act. (Borland v. Kramat Pulai Ltd., [1953] 
2 All E.R. 1122.) 


ORDER OF DEDUCTION IN RESPECT OF CALLS PAID 


Where a deduction or part of a deduction ‘‘relates directly’’ to 
income from dividends, the deduction or part thereof is made suc- 
cessively from income from dividends, from income from property 
other than dividends, and from income from personal exertion. 

In view of the decisions of the High Court in Douglass v. F.C. 
of T. (1931), 45 C.L.R. 95 (see per Drxon, J., at p. 106) ; Carpenters 
Investment Trading Co. Ltd. v. F.C. of T. (1949), 79 C.L.R. 341 (see 
per LatHam, C.J., Dixon, WiLiIAMs and Wess, JJ., at p. 351) ; 
Commercial Banking Co. of Sydney Ltd. v. F.C. of T. (1950), 
4 A.I.T.R. 406 (see per Drxon, J., at p. 424) ; and F.C. of T. v. AM.P. 
Society (1953), 5 A.I.T.R. 478 (see per Dixon, C.J., Wimuiams, 
Fuuuagar and Kirro, JJ., at pp. 485-487), it is considered that a 
deduction does not relate directly to a dividend unless it can be said, 
with truth, that the loss or outgoing only became an allowable deduc- 
tion because of the inclusion of the dividend in the taxpayer’s assess- 
able income. 

A deduction under s. 78 (1)(b) of one-third of calls paid to 
certain companies and syndicates is allowable quite independently of 
the presence in the assessable income of dividends on the shares in 
respect of which the calls were paid. 

Apart from the above contentions, a call does not ‘‘relate 
directly’’ to a dividend within the meaning of s. 50 (a). It is true 
enough that a causal chain can be forged linking up the call with the 
dividend, the link between the two being the shares in respect of 
which the calls were paid. But that is far from saying that the call 
‘‘relates directly’’ to the dividend. In dealing with the words 
‘*directly or indirectly’’ contained in s. 26 (e), Drxon, C.J., and 
Wuuiaas, J., said in F.C. of T. v. Dizon (1952), 5 A.I.T.R. 443, at 
p. 446: ‘‘A direct relationship may be regarded as one where the 
employment is the proximate cause of the payment.’’ Applying this 
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dictum to the calls, it would be illogical to contend that a call is the 
proximate cause of a dividend or vice versa. The call provides funds 
to enable the company to carry on its activities; these activities may 
produce profits ; dividends may be paid out of those profits. 

In the above view, it is considered that calls, to the extent to 
which they are allowable deductions under s. 78 (1) (b), are deductible 
in the order provided by s. 50 (c), i.e. successively from income from 
personal exertion, from income from property other than dividends, 
and, lastly, from income from dividends. 


PENSIONS 


A pension scheme provided, inter alia, that if pension payments 
ceased by reason of the death of the contributor (or his widow) before 
their amount equalled the amount of contributions made by him, the 
difference was payable to his personal representatives. Held (apply- 
ing Sothern-Smith v. Clancy (1940), 24 T.C. 1): the pensions were 
assessable. (Bridges v. Watterson; Bridges v. Byrne (1952), 34 T.C. 
47.) The pension allowances ‘‘cannot be treated as repayments of 
capital simply because in a certain event the company’s liability may 
be measured by the amount of the respondent’s contributions.’’ Per 
HARMAN, J., at p. 55. 


UNITED STATES CONVENTION 
Taxation of royalties 
The provisions of Article X of the United States Convention 
relating to cultural royalties were discussed in the January 1954 
issue of this journal. Reference was there made to royalties derived 
by a ‘‘resident of Australia’’ from sources in the United States being 


exempt from United States tax but subject to full Australian tax. 
Later, reference was made to cultural royalties covered by Article X 
derived by a ‘‘resident of the United States’’ from sources in Austra- 
lia being exempt from Australian tax but subject to full United States 


«ec 


tax. The words in quotation marks need rectification. For ‘‘resident 
of Australia’ read ‘‘ Australian resident.’’ For ‘‘resident of the 
United States’’ read ‘‘United States resident.’’ 

Article X speaks of ‘‘royalties derived from sources within one 
of the Contracting States by a resident of the other Contracting 
State.’’ When writing the above note, this quotation was given its 
literal meaning, i.e. ‘‘a resident of’’ Australia or the United States 
as the case might be. In a moment of carelessness (for which the 
culprit, Gunn, apologises), the artificial meaning contained in 
Article II (1)(e) was overlooked. Article II (1)(e) states that, 
unless the context otherwise requires, the terms ‘‘resident of one of 
the Contracting States’’ and ‘‘resident of the other Contracting 
State’’ mean a ‘‘ United States resident’’ or an ‘‘ Australian resident,’’ 
as the context requires. 

A ‘‘resident of Australia’’ is defined by s. 6 of the Assessment 
Act (Article II (1)(h)). He may be both a resident of Australia 
and a resident of the United States. He may become a resident of this 
eountry for purposes of Commonwealth income tax, yet retain his 
United States citizenship. 

On the other hand, the term ‘‘ Australian resident,’’ in the case 
of an individual, means any person who is a resident of Australia but 
who is not— 

(a) a citizen of the United States; or 
(b) resident in the United States for the purpose of United 
States tax. 
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The term ‘‘United States resident,’’ as applied to an individual, 
is one who is resident in the United States for the purposes of 
United States tax, but who is not also a resident of Australia. 

Thus, if a United States author became mentally deranged and 
decided to live in Australia, and also ceased to be resident in the 
United States, but retained his United States citizenship, the literary 
royalties derived by him from sources in the United States would be 
taxed as follows: Although he would become a ‘‘resident of Austra- 
lia,’’ he would not be an ‘‘ Australian resident’’ (because he remained 
a United States citizen). Thus, Article X would not apply and the 
United States royalties would be subject to United States tax. On 
the other hand, the royalties would be exempt from Australian tax 
under s. 23 (q) of the Assessment Act. 

If he abandoned his United States citizenship as well as his resi- 
dence in that.country, Article X would apply to exempt the royalties 
from United States tax. In that event, he would be subject to 
Australian tax on the royalties. 
> The position is the same as that outlined above in the case of 
pensions and purchased annuities (Article XII) and incomes of 
visiting professors and teachers (Article XIII). 


LAW COSTS INCURRED IN UNSUCCESSFULLY DEFENDING 
CHARGE OF BEING PARTY TO A COMBINE 


In Minister of Nat. Rev. v. L. C. Caulk Co. of Canada Ltd., 
[1952] Can. T.C. 1, the Exchequer Court of Canada held that legal 
expenses incurred in successfully defending a charge of being a party 
to a combine were an allowable deduction. However, in his judgment, 
CAMERON, J., hinted (at p. 10) at the possibility of a different con- 
clusion had the taxpayer been found guilty of the charge. 

The hint has been taken. The Canadian Tax Appeal Board 
(No. 79 v. Minister of Nat. Rev. (1953), 8 Can. Tax A.B.C. 47) has 
held that the legal expenses incurred by the taxpayers in defending 
a charge of operating an illegal combine, as a result of which they 
were convicted and fined, were not deductible. 


LOSS ARISING FROM SALE OF BOOK DEBTS AT A DISCOUNT 


Where book debts are sold at a discount on the disposal of a 
business, the loss represented by the amount of the discount is not an 
allowable deduction to the vendor, as the transaction of the purchase 
and sale of the business must be regarded as a capital transaction. 
Bad debts written off as such after the vendor ceased to own the 
debts would not be an allowable deduction to the vendor under s. 63, 
even if covered by the discount allowed on sale, and even if it could 
be demonstrated that the debts were bad before the date of the sale 
(ef. Cooper v. C. of T. (Southern Rhodesia) (1952), 18 S. Af. T.C. 
259). In order to obtain a deduction under s. 63, the bad debts must 
be ‘‘written off as such’’ before the sale of the business, i.e. before 
the vendor permanently disposes of his book debts. 

The purchaser of the book debts would not be entitled to a 
deduction under s. 63 in respect of bad debts written off by him, as the 
debts had not been brought to account by him as assessable income 
of any year. Any gain by the purchaser, i.e. any surplus of collections 
over the discounted price paid for the debts would be a non-assessable 
capital gain. (Reynolds and Gibson v. Crompton (1952), 33 T.C. 
288.) 
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REPAIRS TO SHIPS EFFECTED BY VENDOR AS 
CONDITION OF SALE 


During the period May to July 1948, two of the taxpayer com- 
pany’s ships underwent repairs at a cost of $22,789. In April 1948, 
the taxpayer had agreed to sell the two ships. The agreement provided 
that any necessary repairs, as advised by Lloyds’ surveyor, were to 
be effected at taxpayer’s expense. The ships were delivered in May 
and July 1948. Neither of the ships was used in the taxpayer’s 
service between the dates of the repairs and the dates of delivery to 
the purchasers. Held: the cost of the repairs was not deductible, not 
being incurred for the purpose of gaining or producing income within 
the meaning of the Canadian Act. (Montship Lines Lid. v. Minister 
of Nat. Rev. (1953), 8 Can. Tax A.B.C. 247.) 


It is considered that the above expenditure would not be deduc- 
tible under s. 53 of the Commonwealth Act, as the ships, at the time 
the repairs were effected, were no longer held or used by the taxpayer 
for the purpose of producing assessable income, or in carrying on a 
business for that purpose. Before the repairs were begun, the ships 
were the subject of contracts of sale, and the expenditure was incurred 
in order to render them in proper condition for delivery so as to meet 
the terms of those contracts. However, it is considered that such 
expenditure would be brought to account in calculating a balancing 
allowance or balancing charge under s. 59 (1) or (2) respectively. 


CALCULATION OF PROFIT ON SALE OF PASTORAL OR 
FARMING PROPERTY 


A reader has drawn attention to a passage in the Second Edition 
of the booklet Income Tax for Farmers and Graziers issued under ‘the 
authority of the Commonwealth Treasurer and the Minister for Com- 
merce and Agriculture. The passage appears on p. 10 under the 
heading ‘‘ What are Capital Gains?’’ and reads: ‘‘If for instance you 
sell some of your farming land, the proceeds are capital receipts and 
any profit is a capital gain and not an income item.’’ 


Before discussing this passage I wish, with respect, to pay a 
tribute to the authors of the booklet and to express agreement with 
Sir Arthur Fadden that it does ‘‘explain in simple and factual terms 
the scope of the concessions [to primary producers} and other relevant 
provisions of the income tax law.’’ It is amazing what a wealth of 
accurate information is conveyed in seventy pages of lucid English. 


The authors were wise in not dealing with every possible refine- 
ment and qualification. This is a work to be read; not to adorn the 
shelf. The above quotation affords an example. It is almost univer- 
sally true that where a farmer sells part of his land any profit is a 
eapital gain and, inferentially, not assessable. The exception exists 
where the profit— 

(a) represents the proceeds of a business carried on by the 
taxpayer of buying and selling properties (s. 6—definition 
of income from personal exertion) ; or 

(b) answers the description of “profit arising from the sale 
by the taxpayer of any property acquired by him for the 
purpose of profit-making by sale, or from the carrying on 
or carrying out of any profit-making undertaking or 
scheme’’ (s. 26 (a) ). 

Section 26 (a), quoted in (b) above, is capable of application to 
an isolated transaction. 
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The mind of the reader who prompted this note became inflamed 
with the long list of capital expenditure, a deduction for which is 
allowed to the primary producer. This list appears on pp. 21-22 of 
the booklet. At p. 23, the booklet goes on to say: ‘‘The allowance of 
capital expenditure is particularly valuable to you as a primary 
producer. It means that, if you buy 1,000 acres of virgin land for 
£5 an acre and spend £25 an acre in clearing, grassing, fencing, etc., 
you would be granted a deduction of the £25,000 spent in improving 
the land. The value of the deduction, in terms of tax saved, would 
depend on your rate of tax. Suppose, for example, that your taxable 
income is such that you pay tax at 15s. in the £ on extra income. 
Thus you save 15s. in the £1 on deductions claimed and save, in this 
ease, £18,750. The net cost, to you, of the improved land would be 
£30,000 less £18,750, namely, £11,250. If you sold it for only what 
it cost you, i.e., £30,000, no part of your net gain of £18,750 would 
be taxable. If you sell it for more than £30,000, again, no tax is 
payable on any part of the proceeds, and your net gain is even larger. 


‘*Taxpayers engaged in a business, other than primary produc- 
tion, who develop capital assets with the chance of a capital profit as 
the aim, are not generally granted deductions from current income 
of the amount spent in developing the asset. The only profit involved 
in the transaction would result from a profitable sale. But you, as a 
primary producer, are granted these deductions for the purpose of 
making it more profitable to you to develop the rural potential of 
this country.’’ 

It is quite true that if the taxpayer did not acquire the property 
for the purpose of profit-making by sale, no taxable profit would arise 
out of the transaction cited in the paragraph of the quoted extract, 
except to the extent of any balancing charge under s. 59 (2) in 
respect of depreciation over-allowed, e.g. on fences, buildings, etc. 

However, the second paragraph of the quoted extract might be 
misunderstood. The reader inferred that taxpayers who are engaged 
in a business of primary production, ‘‘who develop capital assets with 
the chance of a capital profit as the aim,’’ escape income tax on the 
transaction, i.e. he read ‘‘as the aim’’ as meaning the same as the 
phrase ‘‘for the purpose of’’ contained in s. 26 (a). The reader went 
on to claim that even if s. 26 (a) applied in principle, there was no 
profit because the taxpayer spent £5000 in acquiring the land and 
£25,000 in improving it. These sums matched the sale price of 
£30,000. 

The above is not the position. As already stated, a profit arising 
from the sale of property acquired for the purpose of profit-making 
by sale is assessable under s. 26 (a). 

Section 82(2) of the Assessment Act provides as follows: 
‘*Where the profit arising from the sale of any property is included 
in the assessable income of any person, or where the loss arising from 
the sale is an allowable deduction, and any expenditure incurred by 
him in connexion with that property is an allowable deduction under 
this Act or has been allowed or is allowable as a deduction in assess- 
ments under the previous Act, that expenditure shall not be deducted 
in ascertaining the amount of the profit or loss.’’ 

Thus, if s. 26 (a) applied to the transaction cited in the booklet, 
the assessable profit would be £25,000; i.e. sale price £30,000, less cost 
of virgin land £5000. Sums spent in improvements totalling £25,000, 
which were allowed as outright deductions in previous assessments, 
would not be brought to account in calculating the assessable profit. 
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GOLF CLUB ASSESSABLE ON SUBSCRIPTIONS FROM 
TEMPORARY MEMBERS 

A golf club was incorporated as a company limited by guarantee. 
The articles of association provided for various classes of membership 
but no person could be a member unless he made application in pre- 
scribed form involving agreement to be bound by the memorandum 
and articles. ‘‘Full members’’ were the only persons entitled to vote 
or to take part in management or control of the assets of the club. 
The articles authorised the conditional admission of persons ‘‘to tem- 
porary membership or as a visitor’’ without their being required to 
subscribe to the memorandum or articles. The club objected to in- 
clusion in its assessable income of subscriptions from temporary mem- 
bers whilst accepting that visitors’ fees were properly assessable. 

Held: temporary members had no interest in any surplus from 
their subscriptions as the interest therein enured to the benefit of 
members other than themselves, so that such subscriptions were 
properly assessable. (4 C.T.B.R. (N.S.) Case 4.) 

**T am of the opinion that the surplus from temporary members’ 
subscription fails to qualify as savings to which they (the temporary 
members) may claim to have any right or over which they have any 
power of direction. It is seen from the articles above quoted that 
temporary members are not subscribers to the articles of association. 
By operation of article 6 they are excluded from the liabilities im- 
posed by clause 6 and from the benefits conferred by clause 7 of the 
memorandum of association. It is true that the club’s surpluses from 
any source derived can never be successfully claimed for distribution 
to members of any class, but during the existence of the club their 
disbursement within the limits prescribed is vested under the control 
of members other than temporary members and on a winding up of 
the affairs of the club any surplus property is under the control also 
of members other than temporary members. It therefore follows that 
any surpluses from subscriptions .paid by temporary members pass 
from them to lie under the control of and endure for the benefit of 
members other than themselves.’’ Per Mr. F. C. Bock. 

It is considered that the income of such a club as the above would 
now be exempt in terms of s. 23 (g) (iii), which exempts the income 
of clubs which are not carried on for the purposes of profit or gain 
to their individual members and which are established for the promo- 
tion of athletic games in which human beings are the sole participants. 


VALUE OF GROWING CROP WHERE CANE FARM SOLD 

By agreement dated 20 Apri! 1949 taxpayer sold his cane farm 
as a going concern. The sale was subject to the consent of the Central 
Sugar Cane Prices Board, which was given on 23 May 1949. The 
purchasers were to enter into immediate possession and were to work 
the farm and pay expenses subject to an accounting between the 
parties if consent was refused. Legal ownership of and risk in the 
property did not pass until granting of the consent. Upon objection 
by the vendor that the Commissioner’s assessment of the value of the 
growing cane crop was excessive— 

Held: the value of the cane crop was to be calculated as at 
23 May, being the day of disposal, by deducting from the estimated 
gross proceeds (a) the purchaser’s estimated future expenses in har- 
vesting and delivering the crop, (b) the value.of allowances for risks, 
such as fire, to be borne by the purchaser, and (ce) the purchaser’s 
share of the estimated profit as notionally apportioned between him 
and the vendor. (4 C.T.B.R. (N.S.) Case 3.) 
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THE PRIVY COUNCIL’S DECISION ON J.0. PAYMENTS 


The decision of the High Court (McTiernan, Williams and 
Webb, JJ.; Fullagar and Kitto, JJ., dissenting) in Squatting Invest- 
ment Co. Ltd. v. F.C. of T. (1953), 5 A.I.T.R. 496, that payments to 
woolgrowers under the Wool Realisation (Distribution of Profits) 
Act 1948 were non-taxable gifts was reversed by the Privy Council 
in a judgment delivered on 21 January 1954. The High Court’s 
decision was noted at length in Current Taxation, May 1953, at 
pp. 177-180, where the facts are summarised. The reasons for the 
Privy Council’s decision are set out hereunder. The sub-headings 
have been inserted for the convenience of readers. 


The High Court’s decision in Ritchie’s Case 


Counsel for the Commissioner submitted that the sum in question 
was in the hands of the taxpayer, a trade receipt of an income nature, 
and relied strongly upon the case of Ritchie v. Trustees Executors & 
Agency Company Limited (84 C.L.R. 553). In that case the High 
Court had to consider a case in which the trustees of a will had carried 
on business on a pastoral station, under a power in the will, and had 
from time to time submitted ‘‘participating’’ wool for appraisement 
under the Regulations of 1939. They received a sum of £4770 under 
the provisions of the Act of 1948 and the question before the High 
Court was whether this sum should be treated as capital or income 
in the hands of the trustees. 


The Full Court of the Supreme Court of Victoria had held that 
the trustees ‘‘should hold and deal with the moneys as a receipt of 
an income nature in relation to the Murray Downs station-property 
business, to be brought into account accordingly and dealt with in 
accordance with the trusts of the will of Charles Campbell, deceased, 
relating to the station properties’’ and the High Court unanimously 
affirmed this decision. It is true that the minds of the learned Judges 
of the High Court, were not specifically directed to the question of 
income tax, but there are passages in the judgment of the Court 
which are so important for the present purpose that they must be 
quoted in full. At pp. 576 and 577 the Court said :— 

‘‘For the purpose of determining whether the payment received 
by the trustees of the will from the Wool Realisation Commission 
should be regarded as capital or income, and if income to what period 
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of enjoyment it is attributable, it has been thought important to trace 
from the beginning the relevant steps in the extensive and complex 
governmental transaction which the distribution of profit in question 
brings almost to an end. If this were not done it would be easy to 
misconceive the relation of the supply of wool for appraisement to 
the wool disposals profit and to the right conferred by the Act to 
share in its distribution in accordance with the appraisement value 
of the wool submitted. It is clear that from the beginning the dis- 
tribution, in whole or in part, of the Australian share of any surplus 
arising on divisible profits account was contemplated. The decision 
was taken administratively that skin wool should be excluded and 
wool was accordingly submitted for appraisement and appraised as 
participating and non-participating. That of course implied that the 
basis of distribution would be appraised value of the wool submitted. 
But it was equally clear that no legal right to participate in a dis- 
tribution of profits was conferred upon suppliers of participating 
wool, that is, until the enactment of the Wool Realisation (Distribu- 
tion of Profits) Act 1948. In the beginning it was made to depend 
wholly on the discretion of the Central Wool Committee. It is con- 
ceivable that a Court interpreting the regulations might have implied 
limitations upon the manner in which the discretion was exercisable, 
but even so no right to participate could possibly have been imputed, 
particularly having regard to the reasons upon which were based the 
decisions in John Cooke & Co. Pty. Ltd. v. Commonwealth ( (1922), 
31 C.L.R. 394; (1924), 34 C.L.R. 269). No payment to the supplier 
of wool, beyond, at all events, appraised value (whether appraised 
value simpliciter or adjusted to flat rate is not material) was re- 
quired by the regulations; all else remained a matter of administra- 
tion. But Courts should not be unmindful of the fact that administra- 
tive measures and understandings may, according to circumstances, 
raise an expectation almost as assured of realisation as if it rested 
upon a foundation of legal right. Section 9 (3) of the Wool Realisa- 
tion Act 1945-1950 transferred the powers of the Central Wool Com- 
mittee to the Wool Realisation Commission and the Wool Realisation 
(Distribution of Profits) Act 1948 removed the whole matter of the 
disposal of profits from the province of administrative discretion and 
placed the distribution upon a defined statutory basis. Not only did it 
convert the expectations which existed into claims which though not 
actionable (see s. 28) became claims with a legal foundation; it also 
provided an appropriate and definitive rule for a number of situations 
of difficulty arising from death, bankruptcy, change of persons acting 
in a representative capacity and dissolution of partnerships and of 
companies, it invalidated assignments and it prescribed the machinery 
of distribution. The rule which the legislature adopted for cases in 
which one of the events mentioned occurred between the supply of 
participating wool for appraisement and the distribution varied in 
expression, but in effect it was to require the moneys to be dealt with 
as if the supply of wool for appraisement had been a sale made at 
the time of such supply and the amount payable out of the distribut- 
able profits were part of the proceeds of sale. This of course does not 
mean that there should be any notional change in the date of receipt, 
only that, treating the payment as received on the actual date of 
receipt, it should for the specified purposes be regarded as though it 
were a payment, that is, a delayed or deferred payment of part of the 
proceeds of a sale of the wool made at the time of appraisement. None 
of these provisions applies to the facts of the present case. The 
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trustees themselves submitted the wool for appraisement, acting under 
trusts established long before the Wool Purchase Arrangement, the 
settlement preceded it and there is no question of an assignment 
within s. 29.’’ 

After setting out certain contentions advanced on behalf of the 
parties interested in capital, the Court proceeded :— 

“The course pursued to give effect to the Wool Purchase Arrange- 
ment by the acquisition of wool from the grower must be considered 
as an entirety. The receipt of the payments is an actual consequence 
of the submission of wool for appraisement. It is a consequence which 
from the beginning was contemplated as a contingent result of sub- 
mitting the wool for appraisement. Legally it was left for the time 
being to the discretion of the Central Wool Committee. But adminis- 
trative arrangements were made from the beginning by that body in 
readiness for the contingency becoming actual, by determining what 
wool should share and what should be excluded and by expressly 
appraising on that footing the wool submitted. 

‘‘The two statutes, the Wool Industry Fund Act 1946 and the 
Wool Realisation (Distribution of Profits) Act 1948, are not dis- 
connected. Together they take up the discretion which reg. 30 (2) 
vested in the Central Wool Committee, a body superseded under the 
Wool Realisation Act 1945-1950, and proceed to deal with the subject 
legislatively instead of administratively. The one statute says what 
part of the funds governed by that sub-regulation should be applied 
in the language of the Act for purposes associated with the wool 
industry. The other statute gives legislative effect to the expectation 
that the amounts arising upon divisible profits account under the 
Wool Purchase Arrangement with the United Kingdom should be 
distributed among growers as a percentage of the appraised value of 
the participating wool submitted and it provides the machinery for 
the purpose. 

‘*Tt is, of course, true that the Parliament, in the exercise of its 
legislative power, could have dealt in any manner it chose with the 
fund. But that legal fact does not determine the character or the 
consequences of the course which the Parliament actually took or the 
nature, as between capital and income, in trusts for successive in- 
terests, of the amounts distributed. They constitute receipts resulting 
from the operations of wool-growing. As possible or contingent re- 
ceipts they were in contemplation when the appraisements were 
made. The title to receive them, when in the end it is placed on a 
legal basis, consists in the submission of shorn wool for appraisement 
for the purposes of the Wool Purchase Arrangement. The amount is a 
percentage of the appraised value of the wool so submitted. The 
source of the distribution is in effect the fund arising under the 
divisible profits clause in the Arrangement. When the Wool Realisa- 
tion (Distribution of Profits) Act 1948 speaks of the rights, duties 
and liabilities of a person made a payee in respect of wool submitted 
by a defunct company, a dissolved partnership or a deceased person 
being the same as if the amount were part of the proceeds of a sale 
of the wool by the Company, partnership or deceased person at the 
time of the supply of the wool for appraisement, the purpose is not to 
require an assumption entirely departing from the truth but simply 
to bring the situation within an express definition which would re- 
move all doubt of its character. It may possibly be true that the 
compulsory submission of wool for appraisement did not amount to 
a ‘sale’ and that whatever the transaction be called the words ‘pro- 
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ceeds’ could properly be used only of the appraised value or the 
appraised value adjusted to flat-rate parity, because all else depended 
entirely on administrative or legislative discretion. But, apart from 
questions of legal right and legal definition, there is no closer practi- 
cal analogy than that which sections 10 (3) and 11 (b) adopt, viz., the 
proceeds of a sale of the wool. They are receipts resulting from the 
operations of growing wool.’’ 

It is obvious that these views, expressed with so much force and 
clarity, have a strong bearing upon the present appeal. There are no 
circumstances which differentiate the payment made to the trustees in 
Ritchie’s Case from the payment made to the respondents in the 
present case. When the Trustees and the taxpayer respectively re- 
ceived these payments, they were still carrying on the business in the 
course of which they had submitted wool for appraisement in the 
years 1939 to 1946. Thus Ritchie’s Case, like the present case, was one 
to which the special provisions in ss. 8 to 14 inclusive of the Act of 
1948 did not apply. Moreover, their Lordships do not think that the 
decision in Ritchie’s Case rested upon any equitable principles 
applicable as between life tenant and remainderman; it rested simply 
upon the character of the payment—was it capital or income? 


The Privy Council’s decision in Maslen’s Case 


Before commenting further on the judgment in Ritchie’s Case, 
their Lordships will turn to the case of Perpetual Executors Trustees 
& Agency Co. (W.A.) Ltd. v. Maslen ({1952] A.C. 215), as the three 
Judges forming the majority in the High Court in the present case 
undoubtedly attached great importance to Maslen’s Case and to 
certain observations made by their Lordships’ Board in the course of 
its judgment. 

The facts in Maslen’s Case were as follows :— 

One Connolly, who died on 28 December 1946, had until 30 June 
of that year been in equal partnership with one Laffer in a pastoral 
business in Western Australia known as the Mardathuna Pastoral Co. 
By a deed dated 17 June 1946, and operating from 1 July of that 
year, Connolly assigned the beneficial interest in his half share in the 
company to the Maslens in equal shares as tenants in common. Since 
the question as to what the property assigned included was in dis- 
pute between the parties, the exact terms in which the assignment 
was made should be quoted in so far as they are material. 

By clause 1 of the assignment it was provided that Connolly 
assigned to the Maslens ‘‘all his right title and interest in... (d)... 
the benefit of all contracts and engagements and book debts to which 
Patrick Andrew Connolly and Claude Ashley Laffer may be entitled 
in connexion with the said business, together with all other assets of 
the said business.’’ The said business referred to was that of the 
company. By another deed dated 2 October 1946, Laffer assigned his 
half share to one of the Maslens. Laffer’s assignment was in no wider 
terms than that of Connolly’s and need not be further referred to. 


As a result of the Act of 1948, two sums became payable in re- 
spect of ‘‘participating’’ wool supplied for appraisement, prior to 
30 June 1946, by Messrs. Connolly and Laffer. 

The Maslens, on the one hand, and Connolly’s and Laffer’s rep- 
resentatives on the other, claimed to be entitled to the two sums, 
and in those circumstances the latter took out originating summonses 
in the Supreme Court of Western Australia for the purpose of ascer- 
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taining to whom the sums were properly payable. In the Supreme 
Court of Western Australia, Walker, J., decided in favour of the 
plaintiffs’ claim, but the High Court (Latham, C.J., and Kitto, J.; 
Fullagar, J., dissenting) reversed that decision, and held that the 
assignees were entitled. On appeal their Lordships’ Board, in agree- 
ment with Walker, J., and Fullagar, J., took the view that the sums 
in question did not pass under the assignment. 

The issue before the Board (omitting one question not material 
for the present purpose) was thus stated in the judgment: ‘‘ What 
is the true destination of these two sums and any other sums which 
may be paid by the Commission in respect of participating wool fur- 
nished by the partnership of Messrs. Connolly and Laffer?’’ It is 
important to see exactly what were the contentions put before the 
Board and how the Board chose between these contentions. The con- 
tentions and the choice are set out as follows, on pp. 228-9 :— 

‘*The determination of the matters in issue in Australia, there- 
fore, which are submitted to their Lordships’ Board, falls to be de- 
cided on the true construction of the provisions of Part III of the 
Act. The appellants rest their argument on the terms of s. 7 (3) and 
say that the share of the sums in dispute which they claim are pay- 
able in relation to participating wool, and accordingly payable to the 
persons who supplied it for appraisement. Messrs. Connolly and 
Laffer are the persons who supplied the wool jointly and are to be 
treated as one person (s. 7 (3) and (4)). And accordingly the wool 
was supplied by a partnership which has been dissolved and the 
amount is properly payable to any former partner or partners, in- 
cluding the personal representatives of a deceased partner. The sums 
in dispute were, they say, properly payable to either of the claimants 
as representatives of Mr. Connolly or as representatives of Mr. Laffer, 
but not to the respondents. 

‘*The respondents, on the other hand, draw attention to the fact 
that the provisions of s. 7 (3)’’ (in [1952] A.C., p. 228, s. 10 (3), is 
referred to, but this is an obvious misprint) ‘‘are stipulated to be 
subject to the Act, and rely on the terms of ss. 10 and 11 as dis- 
tinguishing this from a case where a living partner claims the benefit 
of the payment. Section 10 (3), they say, no doubt authorises pay- 
ment, where a partnership is dissolved, to a former partner or his 
representatives. But when the money has been paid to him, his duties 
in dealing with it are prescribed by ss. 10 and 11. Those duties, they 
contend, are to treat the payment as part of the proceeds of the sale 
of the wool made at the time of its supply for appraisement, i.e., as if 
the supplier was entitled to the payment at that time. An identical 
obligation is, they maintain, imposed on a personal representative 
under s. 11, since he is enjoimed not to treat the sum paid as part of 
the personal estate, but as having the quality of the proceeds of a 
sale made by the deceased supplier at the time when he furnished the 
wool for appraisement. 

‘‘Their Lordships have to choose between these two constructions. 
Obviously, the recipient, whether he be a former partner or a personal 
representative, cannot keep the money for himself. If he be a member 
of a dissolved partnership, he must account to his former partner, and 
if he be a personal representative, he must treat the money as part 
of the estate which he is administering. But do the provisions go 
further and stipulate that it is to be dealt with as if it were the 
result of a contract or debt which came into existence when the wool 
was supplied for appraisement? So to construe the wording would 
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be to do violence to the admitted fact that it is a gift. No doubt the 
wording might be clearer, but prima facie the sums received are pay- 
able to the supplier and it is for the claimants. to establish the 
contrary. 

‘*The correct view, in their Lordship’s opinion, is that it is a true 
gift to the supplier of the wool. It is not, and never was, part of the 
assets of the partnership.”’ ' 

In that passage the Board rejects the suggestion that s. 10 (3) of 
the Act of 1948 has the result that a debt, equal to the amount of the 
subsequent payment, must be regarded as having been owed to the 
suppliers of the wool as from the date on which they supplied it. The 
suggestion thus rejected was the basis of the claim put forward by 
the assignees. They had contended that a debt of this amount must 
be deemed to exist at the date of supply, and as that date was prior 
to the assignment of 1946, the debt must be deemed to have been 
included in the assets assigned to them. The rejection of that sugges- 
tion, and the consequent refusal of that claim, was the only decision 
given by the Board in Maslen’s Case. 


Maslen’s Case of no assistance 


It will at once be seen that on this footing the decision in 
Maslen’s Case has no bearing upon the problem arising in the present 
ease. There are, however, certain passages in the Judgment upon 
which Mr. Menzies, for the taxpayer, strongly relied as indicating 
that sums paid to suppliers under the provisions of the Act of 1948 
are not assessable income in the hands of the recipients. In the 
passage already quoted, the Board described the payment then in 
question as a ‘‘true gift’’ to the suppliers and later it was described 
as ‘‘a personal gift to the parties concerned’’. In their Lordships’ 
view the word ‘‘gift’’ does not assist the respondents. It was used 
in order to negative the idea that a debt was deemed to arise at the 
time when the wool was submitted for appraisement. Undoubtedly 
the Commonwealth was not bound to pay this sum to the suppliers. 
The payment was a voluntary one, though it fulfilled a well-founded 
hope or expectation on the part of the suppliers; but it is well settled 
that a voluntary payment may be subject to income tax in the hands 
of the recipient. See, for instance, Blakiston v. Cooper ([1909] A.C. 
104). Nor does the use of the adjective ‘‘personal’’ assist the respon- 
dents, having regard to the circumstances in which it was used. The 
mind of the Board in Maslen’s Case was in no way directed to income 
tax questions, and it is inconceivable that, by using this adjective, 
their Lordships meant to suggest that the payment in question was 
awarded to the suppliers because of their exceptional personal merits 
or sterling characters. It was awarded to them simply because they 
had supplied wool for appraisement and s. 7 of the Act of 1948 makes 
this abundantly clear. Their Lordships were, of course, quite aware 
of the distinction, for income tax purposes, between a gift ‘‘ peculiarly 
due to the personal qualities’’ of the recipient (see Blakiston v. 
Cooper, at p. 107) and a payment for goods or services, and they 
eannot have meant to suggest that the payment in question was of 
the former kind, as such a suggestion would be inconsistent with the 
plain words of s. 7 (3). 

Mr. Menzies relied also upon the sentence, ‘‘It (the payment) is 
not, and never was, part of the assets of the partnership,’’ as in- 
dicating that the payment to the present taxpayer could not be said 
to be a trade receipt. Their Lordships cannot accept this suggestion. 
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In their view the sentence means no more than this, that the partner- 
ship between Connolly and Laffer had been dissolved before the pay- 
ment was made, and the Board was again rejecting the argument 
that a book debt must be deemed to have come into existence during 
the continuance of that partnership. 


Finally, their Lordships can find nothing in the judgment in 
Masilen’s Case to indicate that the Board disapproved of the reason- 
ing or of the decision in Ritchie’s Case. The problem in Maslen’s Case 
was to identify the recipient of the sum then in question, not to 
decide whether the sum bore the character of capital or income in 
the hands of the recipient. It appears from the transcript of the 
proceedings in Maslen, though not from the report in 1952 A.C., that 
Ritchie’s Case was cited in the course of the argument; and their 
Lordships entertain no doubt that if the Board in Maslen’s Case had 
thought that Ritchie’s Case bore upon the question in issue, and was 
wrongly decided, the latter case would have been mentioned in the 
judgment. 

It was pointed out by Sir Hartley Shawcross that there are 
phrases in the judgment in Maslen’s Case which support the argu- 
ment for the Commissioner. The payment is described as ‘‘the extra 
proceeds’’ (p. 229 fin.), ‘‘the extra profit’’ and ‘‘the extra sum paid’’ 
(p. 230). Their Lordships recognise that these phrases might be 
read as indicating that, in the view of the Board, the payment then 
in question should be regarded as an additional sum added to the 
compensation already paid for the wool compulsorily acquired, but 
it would not be right to attach too much weight to the wording of 
phrases used alio intuitu. In their opinion neither the decision in 
Maslen’s Case; nor the reasoning on which that decision was based, 
afford any assistance in the problem now arising for decision. They 
have dealt with the case very fully, because of the importance attached 
to it by the majority of the High Court in the present case, and 
because they realise that some passages in the judgment, divorced 
from their context, are open to misconception. 


Trade receipt of income nature 


What, then, is the nature of the payment now in question, and 
in what capacity did the taxpayer receive it? Having regard to the 
whole history of the matter, beginning with the Wool Purchase 
Arrangement and the Regulations of 1939, continuing with the sub- 
mission of wool for appraisement by the respondents and the classi- 
fication of that wool as participating wool, and ending with the pay- 
ment of the sum in question, pursuant to s. 7 of the Act of 1948, 
their Lordships come to the conclusion that the payment must be 
regarded as an additional payment voluntarily made to the taxpayer 
for wool supplied for appraisement or, if the compulsory acquisition 
ean properly be described as a sale, a voluntary addition made by 
the Commonwealth to the purchase price of the wool. Their Lord- 
ships are in agreement with the reasoning and the decision in Ritchie’s 
Case and the following passages are particularly germane to the 
present problem: ‘‘They (the payments) constitute receipts resulting 
from the operations of wool-growing. As possible or contingent re- 
ceipts they were in contemplation when the appraisements were made. 
The title to receive them, when in the end it is placed on a legal basis, 
consists in the submission of shorn wool for appraisement for the 
purposes of the Wool Purchase Arrangement....They are receipts 
resulting from the operations of growing wool.’’ 
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The taxpayers were in business as wool suppliers at all material 
times, and the payment was made to them, not because of any per- 
sonal qualities, but because they, among others, supplied participating 
wool. They supplied the wool in the course of their trade and this 
further payment was made to them because they supplied it. In the 
present case the taxpayer was still trading when the payment was 
made. It was in their hands a trade receipt of an income nature. 
Their Lordships express no opinion as to the proper description of 
the payment in the hands of a payee who was not trading at the date 
of the payment, as this case is not before the Board. 


Mr. Menzies contended that even if this would have been the 
result, had the distribution been made by the Central Wool Com- 
mittee in the exercise of its discretion under Regulation 30 (2) of 1939, 
a different situation had arisen, by reason of intervening events, before 
the distribution was in fact made. This contention, and the answer 
to it, are fully set out in the judgments of the minority of the High 
Court, and their Lordships agree with that answer. There is, in 
their view, a chain of events which sufficiently connects the payment 
of the £22,851 in November 1949 with the supply of wool for appraise- 
ment in 1939-1946. It is true that one of these events was a discre- 
tionary act on the part of Parliament, but that act was in effect the 
final link in the chain, since it directly associated the payment with 
the participating wool supplied for appraisement, first by directing 
payment to the suppliers, and secondly by making the amount of the 
payment depend upon the proportion which the appraised value of 
the participating wool supplied by each supplier bore to the total of 
the appraised value of all participating wool. 


For these reasons, which are in substance the same as the reasons 
given by Fullagar and Kitto, JJ., in the High Court, their Lordships 
are of opinion that the sum in question forms part of the assessable 
income of the taxpayer under s. 25 of the Income Tax Assessment 
Act. It is thus unnecessary to consider the alternative argument of 
the Crown which was based on s. 26 of the same Act. 


Mr. Menzies did not seek to contend that, if the payment was 
assessable, it could be attributed to any year other than the year 
ending 31 December 1949. 


Their Lordships will humbly advise Her Majesty that this appeal 
should be allowed and each of the questions raised by the stated case 
should be answered in the affirmative. The taxpayer must pay the 
costs of the Commissioner here and in the High Court. 


Some footnotes to the judgment 


In a decision given on 29 September 1953, the Transvaal Income 
Tax Special Court held that payments by the Government of the 
Union of South Africa to woolgrowers, and which were made in like 
circumstances to those made in Australia, were receipts on revenue 
account and were liable to income tax. The Special Court refused, 
rightly as it now appears, to follow the High Court’s decision in the 
Squatting Investment Case. 

It may be observed that the Privy Council expressly reserved its 
opinion as to the proper description of relevant payments in the 
hands of a payee who was not trading at the date of the payment. 
This question is thus not resolved by the judgment. 


Supplement to The Australian Accountant—April, 1954 





April, 1954 CURRENT TAXATION 137 





RENUNCIATION OF RIGHTS TO NEW SHARE ISSUE 
Liability to Gift Duty 


The definition of the gift in the Gift Duty Assessment Act 1941- 
1953 is any disposition of property which is made otherwise than by 
will, without consideration in money or money’s worth or with con- 
sideration which is inadequate. Disposition of property itself is 
defined to mean any conveyance, transfer, assignment, settlement, 
delivery, payment or other alienation of property and includes, inter 
alia, the allotment of shares in a company, the creation of a trust in 
property, the grant of a lease, mortgage, charge, power, partnership 
or interest in property. Paragraph (f) of the definition includes 
‘any transacation entered into by any person with intent thereby to 
diminish, directly or indirectly, the value of his own property and to 
increase the value of the property of any other person.’’ Under this 
provision it is not the result of the transaction that matters so much 
as the intent with which the transaction is carried through. 


Paragraph (f) above was the subject of a recent decision by Mr. 
Justice Kitto in the High Court of Australia (Birks v. F.C. of T. 
(1953), not yet reported). The trustees of the estate of the late 
G. F. Birks were assessed on the value (£42,912) of a gift claimed 
by the Commissioner to have arisen from renunciation by G. F. 
Birks in August 1946 of rights to 66,018 shares in Potter and Birks 
Pty. Ltd. The value was arrived at by treating the rights as worth 
13s. per share. 


Immediately before the events of 1946, the authorised capital of 
the company was £4500, divided into 80,000 ordinary shares and 
10,000 employees’ shares, all of ls. each. The issued capital consisted 
of 61,090 ordinary shares, all fully paid, and of these G. F. Birks 
held 22,206. The company had three directors, including G. F. Birks 
and Clarence Edwards, who were life managing directors with over- 
riding powers. The company’s articles required any new issue of 
shares to be offered first to existing members in proportion to shares 
held. New shares not taken up or declined by members could be dis- 
posed of by the directors. Two directors formed a quorum. 


In June 1946 two accountants, who held no shares, were added 
to the board. In July the two new directors were the only ones present 
at a directors’ meeting. This meeting dealt with four matters: the 
transfer of certain shares, the calling of an extraordinary general 
meeting to increase the capital of the company to £13,500 by the 
creation of 180,000 new ordinary shares of ls. each, the manner of 
issue of the new shares if created, and the recommendation of a 
tax-free dividend. The transfers included 100 shares from G. F. 
Birks to his wife and 100 shares to his daughter, whereby they be- 
eame for the time shareholders. The resolution to call an extra- 
ordinary general meeting to increase the company’s share capital by 
ereating 180,000 new shares was followed by a resolution (expressed 
to be contingent upon the increase of capital) to offer to the share- 
holders on the register after registration of the above-mentioned 
transfers, 183,270 shares in the proportion of three shares for each 
share held. Then it was resolved to recommend to shareholders the 
declaration of a tax-free dividend of 9d. per share to be paid on the 
nominal value of all issued shares standing in the Register after the 
allotment of shares offered to members in accordance with the fore- 
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going resolutions. It will be observed that, if each member were to 
take the new shares to which his existing shareholding entitled him, 
the dividend of 9d. per share on his new total would cover the 
amount payable on his new shares; and the form of application for 
new shares which was sent to shareholders had at its foot a form of 
authority to the directors to apply the dividend in satisfaction of the 
allotment money to become due in accordance with the application. 


On 2 August 1946, Mr. Birks, who was entitled, by virtue of the 
22,006 shares which he had left, to take up 66,018 new shares, re- 
turned to the company a form of application for new shares, 
still in blank but with a note written upon it and signed by him, 
stating: ‘‘I do not wish to apply for these shares and therefore 
renounce my rights.’’ Mrs. Birks and Mrs. Somerville, on the other 
hand, returned their application forms, applying between them for 
all the new shares which Mr. Birks had renounced as well as those 
which their own holdings of 100 shares entitled them to take up. 
Thus, Mrs. Birks applied for 65,318 shares, and Mrs. Somerville 
applied for 1300, a total of 66,618, whereas they were entitled only 


to 300 each. 


The extraordinary general meeting was duly held; the capital 
increased ; and the dividend authorised. The new shares were allotted. 
The shareholders who had asked to be allotted any extra shares 
available were allotted the number they were entitled to and no more. 
By contrast, Mrs. Birks got the full 65,318 she applied for, and Mrs. 
Somerville got her 1300. 


On these facts the Commissioner claimed that the gift duty which 
he had assessed became payable as upon a gift by Mr. Birks within 
the meaning of paragraph (f), which has already been cited. In 
finding in favour of the Commissioner, Kitto, J., said :— 


‘‘Tt appears to me that there was a transaction entered into by 
Mr. Birks, and that it consisted of the following steps: (i) the making 
of the arrangement which I have inferred between him and his wife 
and daughter; (ii) the transfer of the 100 shares each to the wife 
and daughter; (iii) the making of the arrangement which I have 
inferred between him and his co-directors; (iv) the renunciation of 
his rights in respect of the new issue; and (v) the carrying out by 
the co-directors of their part of the arrangement made with them. I 
should think that step (iii) occurred first, and as part of a wider 
arrangement comprising the whole scheme for the issue of the new 
shares; but at the very least I have no hesitation in concluding that 
steps (i) and (iii) were taken in fact, and were part and parcel of an 
integrated and pre-determined course of action constituting a trans- 
action, in which Mr. Birks was one of the moving parties. 


‘‘Well, then, with what intent did Mr. Birks enter into this 
transaction? It is quite impossible to suppose that he intended any- 
thing other than the very thing which the transaction achieved, that 
is to say, a depletion of his own resources to a pre-determined extent 
and the enrichment of his wife and daughter to a similar extent. In 
short, it seems to me that I should be closing my eyes to patent facts 
if I were not to find that there was in this case a transaction falling 
precisely within the description provided by s. 4 (f) of the Gift Duty 
Assessment Act and constituting a gift within the meaning of that 
Act.”’ 
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LIVE STOCK SCHEDULES 
Based on “cost price valuation” 


The following example appears on p. 57 of the booklet, Income 
Tax for Farmers and Graziers, Second Edition :— 

‘“‘This account covers the first year of operations, which is the 
year ended 30 June 1951, during which the grazier adopted cost price 
for his sheep and chose as value of natural increase 10s. per head. He 
began with no stock; bought, in total, 10,000 sheep costing £30,000, 
and has 3000 lambs dropped during the year. He sold 5000 sheep for 
£18,000, 700 died, and he killed for rations 200, which he valued at 
£600, the price for which he bought them. He had 7100 stock on 
hand at 30 June 1951. 


METHOD OF VALUING StocK ON HANp aT 30 JuNE 1951 
Number Value 


Opening stock at 1 July 1950 .. _ Nil Nil 
Purchases... - a or a 10,000 £30,000 
Natural increase, 3,000 @ 10s. per head 3,000 1,500 





13,000 £31,500 


31,500 
Average cost per head — ————— = £2 8s. 6d. 
£13,000 
Therefore, the value of the live stock on hand of 7100 at 
£2 8s. 6d. per head equals £17,217. 


SHEEP ACCOUNT 


Number Value 


Gross sales ste as - 5,000 £18,000 
Killed for rations os és 200 600 
Stock on hand at 30 June 1951 7,100 17,217 
Losses by death ‘ as 700 a 


Total oe o¢ se 13,000 £35,817 £35,817 





Stock on hand 1 July 1950 .. Nil Nil 


Purchases ° 10,000 £30,000 
Natural increase +r as 3,000 ~- 


Total i 13,000 £30,000 








Profit 


‘‘In this case, the profit is £5817, which must be included in 
gross income.”’ 

In view of the great increase in values of live stock which has 
taken place since the end of World War II (not fully reflected in the 
above example), a brief examination of the above results might not 
prove profitless. 

In the first place it should be observed that the ‘‘average cost’’ 
method is not specifically authorised by the Act. Section 32 of the 
Assessment Act provides as follows :— 

‘‘The value of live stock to be taken into account at the end 
of the year of income shall be, at the option of the taxpayer, its 
cost price or market selling value, and where a taxpayer does not 
exercise his option within the time and in the manner prescribed, 
the value so to be taken into account shall be the cost price: 
Provided that, where a taxpayer satisfies the Commissioner that 
there are circumstances which justify the adoption by him of 
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some value other than cost price or market selling value for the 

whole or part of his live stock, he may, with the leave of the 

Commissioner, adopt that other value.’’ 

Where ‘‘cost price’’ is adopted as the value of live stock to be 
taken into account at the end of the year of income, ‘‘its cost price’’ 
means— 

(a) the actual cost of purchased stock; and 
(6) the notional cost, as provided by s. 34, of station-bred 
natural increase ; 
on hand at the end of the year of income. 

It would be the rarest of coincidences that the sum calculated 
under the ‘‘average cost’? method would represent the total of the 
actual cost under (a) and the notional cost under (b) of the live 
stock actually on hand at the end of the year of income. Yet the 
‘‘average cost’’ method is that almost universally adopted by tax- 
payers and accepted by the Department in the case of taxpayers who 
have selected, by choice or default, the ‘‘cost price’’ basis of valuing 
their live stock. 

The Commissioner himself has on occasion refused to accept the 
‘‘average cost’’ method where such refusal has produced a higher 
taxable income for the relevant year. For an example, see Rowntree 
v. F.C. of T. (1934), 3 A.T.D. 32, which is explained and illustrated 
in para. [629] of Commonwealth Income Tax Law and Practice, 3rd 
edition, at p. 280. In that case the Commissioner insisted that six 
stud cattle bought during the relevant year for £1639 be valued at 
their actual cost. 

Let us now compare the results disclosed in the above example 
with those where the closing stock is valued in strict terms of the 
Assessment Act. For purpose of illustration, it is assumed that, in 
the following example, the whole of the marked natural increase were 
on hand at the end of the income year. It follows that all the sales 
and deaths consisted of purchased sheep. 

For the sake of simplicity, it is further assumed that the amount 
of the taxpayer’s wool clip, and any other income, equals the cost 
of running the property during the income year, so that the live stock 
profit will equal his actual net profit for the year. 


Live Stock AccouNT 
Calculated in strict terms of Assessment Act 
First year Number Value 
Sales .. - - oa - ey 5,000 £18,000 
Killed for rations ee on a yl es 200 600 
Losses by death : od en 700 — 


Stock on hand at 30 June 1951, " calculated as 
follows :— 7,100 13,800 


Purchased stock at £3 per we 
Bought es 0,000 
Less: 

Sold oe .. 5,000 

Rations .. -- 200 

Deaths... win 700 5,900 


4,100 — £12,300 

Natural increase at 10s. 
per head e- eo. 3,000 <= 1,500 
mS 100 £13,800 
Total He ea did ai = 13,000 £32,400 £32,400 


— see 
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Brought forward £32,400 


Stock on hand 1 July 1950 ‘4 ! 2a Nil Nil 
Purchases oF sh si be wid i 10,000 £30,000 
Natural increase Re “= ” “< me 3,000 oo 





Total abe ft ee re . 13,000 £30,000 
Profit 


RECONCILIATION 2F PROFITS 


Profit, calculated in strict terms of the Assess- 
ment Act, and consisting of :— 
Profit on sales— 
5,000 sold for .. én ite - vo 218,000 
5,000 cost at £3 per head .. ee a 15,000 


Natural increase, 3,000 at 10s. per head 


Less: 
Losses by death—700 at £3 per head 
£2,400 
Difference in closing values— 
under average cost method 
As above di 
3,417 


Profit under ‘‘average cost’’ method .. an £5,817 


It may well suit a wealthy taxpayer to value at average cost, and 
so leave exposed a larger live stock profit in the initial years, in those 
instances where, during those years, he embarks on heavy capital 
expenditure, which is an outright deduction in his assessments and 
which will absorb the live stock profit. 


His poorer neighbour may not be in a position to undertake such 
expenditure and may have difficulty in meeting a tax on £5817 when 
his actual ‘‘cash’’ profit is £3000, represented by the profit on sales of 
5000 sheep. 

The position of these two classes of taxpayer can only be re- 
conciled on my sole and oft-iterated ‘‘principle’’ of taxation: ‘‘The 
rich get richer and the poor have children.’’ 

The adoption of the ‘‘average cost’’ method has the great virtue 
of simplicity. Once having been furnished with the relevant numbers, 
it is a matter of simple arithmetic for the tax agent to calculate the 
value of the closing stock without further reference to his client. 
Nevertheless, where financial stringency demands that the taxable 
income of the initial years be cut down to the minimum permitted by 
law, it is desirable that the taxpayer should keep proper records of 
his live stock so that the value of closing stock may be calculated in 
accordance with the two classes of live stock (purchases and natural 
increase) actually on hand at the end of the year. 

The relatively great discrepancy between the above two sets of 
calculations is brought about by the considerable difference between 
present-day actual values of live stock and the notional values nor- 
mally adopted by taxpayers in valuing their natural increase. In the 
above instance, the difference would be accentuated if the taxpayer 
had adopted the minimum value provided in the case of lambs, viz., 
4s. per head. 

In certain circumstances, the ‘‘average cost’? method may pro- 
duce fantastic results. Let us assume that, in the above example, the 
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taxpayer also bought during the first year a ‘‘bargain’’ line of 2000 
sheep at £1 per head. He found that the sheep were worse than 
useless and he sold them during the same year, being fortunate enough 
to secure £1 per head for them. Under any sane system of accounting, 
this purchase and sale would not alter the live stock profit for the 
year, as the transaction yielded no profit or loss. But, under the 
‘faverage cost’’ method, this is what will happen in the above 
circumstances :— 


Number Value Number Value 
Stock, 1 July 1950 Nil Nil Sales ie te 2,000 £2,000 
Purchases : 10,000 £30,000 Sales... oa 5,000 18,000 
Purchases s 2,000 2,000 Killed for rations 200 600 
Natural increase. . 3,000 _ Deaths... 700 -— 
Profit a c 4,457 Stock, 30 June 1951 7,100 15,857 


15,000 £36,457 15,000 £36,457 








The value of the closing stock under the ‘‘average cost’’ method 
is calculated as follows :— 
Number Value 
Stock, 1 July 1950 .. “= ~~ “s Nil Nil 


Purchases... oh os ad - 10,000 £30,000 
Purchases... ee 2,000 2,000 
Natural increase at 10s. per head ee 3,000 1,500 


15,000 £33,500 





£33,500 
Average cost per head — ————— = £2 4s. 84d. 
15,000 == 
Stock: 7,100 at £2 4s. 8d. — £15,857 


If, on the other hand, the taxpayer had failed to sell the 2000 
sheep by the end of the first year, his live stock profit under the 
‘‘average cost’’ method would be as follows :— 


Number Value Number Value 


Stock, 1 July 1950 Nil Nil Sales whe die 5,000 £18,000 
Purchases .- 10,000 £30,000 Killed for rations 200 600 
Purchases ~ 2,000 2,000 Deaths... 700 — 
Natural increase. . 3,000 aa Stock, 30 June 1951 9,100 20,323 
Profit re -_ 6,923 








15,000 £38,923 15,000 £38,923 


The value of the closing stock is calculated as follows :— 
9100 at £2 4s. 8d. as above = £20,323. 


Under the actual cost system, the result would be the same, a 
profit of £2400, whether or not the 2000 sheep were bought and, if 
bought, whether they were on hand at the end of the year, or were 
sold during the year. 


Under the ‘‘average cost’’ method, the results are as follows :— 


Profit, if 2,000 sheep not bought £5,817 
Profit, if 2,000 sheep bought during year ‘and sold dur- 

ing year £4,457 
Profit, if 2,000 sheep bought during year and on hand 

at end ‘of year .. £6,923 
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This story has no moral; it has no end; it only goes to show that 
it might pay taxpayers to keep proper stock records. 


DEPRECIATION ON EMPLOYEES’ AMENITY 
ACCOMMODATION 


Cost of plumbing work in shower and change rooms and of lighting 
the rooms is depreciable at 334 per cent 


The taxpayer company, in 4 C.T.B.R. (N.S.) Case 9, carried on 
business in a factory building which it occupied as tenant. It incurred 
expenditure in providing amenity accommodation for employees. The 
items in dispute were :-— 

(a) £410, cost of heightening roof over that part of building 
occupied by amenity structure. 


Held: Taxpayer’s claim disallowed :— 


(i) The expenditure represented an improvement and not 
a repair; therefore a deduction was not permitted 
under s. 53. 

(ii) The roof formed an integral part of the building and 
did not represent ‘‘plant’’ or ‘‘articles’’ within the 
meaning of s. 54; therefore the alternative claim for a 
depreciation allowance failed. 

(b) £110, cost of replacement of old wooden stairway by a 
new and improved stairway constructed of concrete and 
wood, with iron rails erected at a different place. 

Held: For the reasons stated in (a@)(i) and (ii), claim 
disallowed. 

(c) £891, cost of foundations, bare floor, outer walls and ceil- 
ing of amenity structure. 


Held: For the reason stated in (a)(ii), claim for 
depreciation allowance disallowed. Section 55 (2) does not 
extend the meaning of ‘‘property being plant or articles’’ 
in s. 54(1) nor the including definition of ‘‘plant’’ in 
s. 54 (2). 

(d) £74, electrical installation, plus proportion of architect’s 
fees. 


Held: Claim for depreciation allowance under 
s. 55 (2) at 334 per cent per annum allowed. 


‘The evidence was clear and explicit that the electrical installa- 
tion was wholly in respect of the amenities provided for the staff. 
Although not supported by sworn evidence, I think the allocation by 
the architect in his letter of £74, as expenditure incurred in this 
regard, is reasonable and should be accepted. There would be some- 
thing sadly lacking if a rest-room and luncheon-room were provided 
and they were devoid of artificial lighting facilities. I am of opinion, 
therefore, that this item is covered by s. 55 (2) as forming part of the 
rest-room, recreational facilities or facilities for meals within the 
meaning of s. 55 (2) and an appropriate deduction should be allowed 
under that section and also s. 57a on that amount and on the proper 
part of the architect’s fees appropriate thereto’’: per Mr. H. H. 
Antcliff. 
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(e) £861, on which the Commissioner allowed depreciation :— 
At 33-1/3rd% At 5% 
(s.55 (2)) (8.54 (2) (ce) 

Luncheon room and locker room _ £253 
Locker room + o> 153 
Shower and changeroom—£444 

Partitions, magnesite floor and seat 218 

Plumbing work fixtures and ae £226 
Proportion—architect’s fees ; 21 8 


£645 £234 
Less expenditure in previous year es 18 _ 


-Total: £861 £627 £234 


Held: Depreciation allowable under s. 55 (2) at 334 
per cent on the whole of the expenditure, £861, less initial 
depreciation allowance under s. 57a. Any unit of property, 
being plant, as defined, or an article used for the purpose 
of providing for employees (a) clothing cupboards, (b) 
first aid, (c) rest-room or recreational facilities, or (d) 
meals or facilities for meals, qualifies for the allowance 
provided by s. 55 (2). There can be only one rate—334 
per cent—of depreciation allowed in respect of such pro- 
perty. A shower and change-room is a_ recreational 
facility. 

‘‘The units of property which survive that test and which come 
within the provisions of s. 55 (2) are limited and must be units of 
property used principally for the purpose of providing for employees: 

(a) Clothing cupboards. 

(b) First aid. 

(c) Rest-room or recreational facilities. 
(d) Meals or facilities for meals. 

‘The property does not comprise only the cupboards and rooms 
but includes other units of property used principally for the purpose 
of providing the facilities mentioned. Any unit of property being 
plant, as defined, or an article used for the purpose of providing such 
facilities qualifies. There can be only one rate—334 per cent—of 
depreciation allowed in respect of such property. 

‘‘The Commissioner in his assessment has allowed five per cent 
depreciation on some items and 334 per cent depreciation on other 
items of property used for the purpose of providing a shower and 
change-room and lavatory accommodation for employees. 

‘‘Tf the shower and change-room, with which the lavatory was 
associated, was for the purpose of providing a rest-room or re- 
ecreational facilities for the employees, then, in my opinion, all the 
units of property which are plant, as defined, or articles, qualify for 
depreciation allowance at the 334 per cent rate in accordance with 
s. 55 (2). The Commissioner by his allowance of depreciation on all 
the items claimed in respect of the shower and change-room admits, 
and rightly so, that all the items in respect of which a claim was 
made under the heading of shower and change-rooms, are plant, as 
defined, or articles. 

‘‘In my opinion, a shower and change-room is a recreational 
facility. The revised third edition of the Shorter Oxford Dictionary 
gives as one of the meanings of: (a) ‘recreation’—‘The action of 
recreating or fact of being recreated by some pleasant occupation, 
pastime or amusement’; and (b) ‘recreate’—‘to invest with fresh 
vigour or strength; to refresh, reinvigorate’.’’: per Mr. A. Fletcher. 
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VALUATION OF UNLISTED SHARES 


The dim world of fictitious or unborn sales 


Under the English Finance Act 1894 the principal value of any 
property is to be estimated for the purposes of estate duty ‘‘to be the 
price which, in the opinion of the Commissioners, such property 
would fetch if sold in the open market at the time of the death of the 
deceased.’’ In I.R. Comrs. v. Crossman, [1936] 1 All E.R. 762, the 
House of Lords (by majority of three to two) decided that the facts 
that a shareholder by the articles of a company may be compelled to 
sell his shares at the ‘‘fair value’’ ascertained in accordance with the 
articles, and that by the articles the directors may have power to 
refuse to register a transfer, must be ignored, but nonetheless it must 
be assumed that a purchaser will be bound by the company’s articles 
once he is on the register of members. The requirement of the section 
to determine the price which the property would fetch in the open 
market does not mean that a sale by auction is to be assumed, but 
simply that a market is to be assumed from which no buyer is 
excluded : I.R. Comrs. v. Clay, [1914] 3 K.B. 466, at p. 475. At the 
same time, the Court must assume a prudent buyer who would make 
full enquiries and have access to accounts and other information 
which would be likely to be available to him: Findlay’s Trustees v. 
Inland Revenue (1938), 22 A.T.C. 437. 


In Holt v. I.R. Comrs., [1953] 2 All E.R. 1499, Danckwerts, J., 
had to consider an appeal against the Commissioner’s decision as to 
the value for estate duty purposes of ordinary shares in a large 
family company. The Crown had claimed a value of £3 per £1 share, 
had subsequently determined the value at 34s. per share, and at the 
hearing of the appeal contended that the value should be 25s. per 
share. The taxpayer had contended at first that the value should be 
lls. 3d. per share and finally 17s. 2d. per share. The learned justice 
having, in his own words, entered ‘‘into a dim world peopled by the 
indeterminate spirits of fictitious or unborn sales,’’ emerged after 
considering the evidence of experts on both sides and, ‘‘making the 
most intelligent guess that I can,’’ came to the conclusion that the 
open market value was 19s. per share. The facts and decision were 


as follows :— 
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The principal value for estate duty purposes of 43,698 ordinary 
shares of £1 each (out of a total issued of 697,680) in a private limited 
company fell to be ascertained at 11 March 1948. All the shares of 
the company were owned by members of a family or family trusts 
and there was a strong desire to retain control in the family. By the 
articles of association the unfettered transfer of shares to non- 
members was prohibited so long as a member or person approved by 
the directors was willing to purchase them at a fair value (to be 
certified by the company’s auditor in case of difference) and the 
directors could refuse to register a transfer. The company carried on 
trade with West Africa, where trade was hazardous owing to varia- 
tions in prices, and had been affected by riots and a boycott of 
European traders just before the relevant date. In the 1914-18 war 
the: company made large profits and out of the accumulated reserves 
tided over the heavy losses in the immediately following years and 
thereafter made modest profits until 1937. In 1937 and 1938, during 
the ensuing war, and in 1946 and 1947 it made large profits, but had 
small sums available for reserves or dividends, owing to heavy taxa- 
tion of excess profits (relieved somewhat in 1946). Though earnings 
immediately before 1948 were sufficient for much larger distributions, 
it followed its practice of limiting dividend to five per cent. It was 
conceded that the large profits of 1946 and 1947 reflected the con- 
temporary inflation. The company was over-trading and had a large 
bank overdraft. Two of its five ships required replacement. In a 
valuation on ‘‘open market value’’ under the Finance Act 1894, 
a. TC). 


Held: (i) since the hypothetical purchaser with a minority hold- 
ing would have little opportunity to influence the policy of the 
directors so long as they retained the support of the general body of 
shareholders, and would be affected by the articles restricting transfer 
of the shares and by the absence of a Stock Exchange quotation, he 
must be conceived as an exceptional kind of investor who would not 
enter into the transaction hurriedly, but would carefully consider 
the prudence of the course and would seek the fullest information as 
to the company’s past history and prospects and its trade; 


(ii) such a purchaser would consider the inter-war results of the 
company, the effect of the 1914-18 war on its trade, the heavy losses 
sustained thereafter, the effect of current inflation on the value of 
money as affecting the company’s financial position, the handicap of 
taxation on the building up of reserves, and the difficulties imposed 
on the replacement of assets such as ships by taxation allowances for 
depreciation based on original cost and not replacement cost ; 

(iii) the purchaser would also have regard to the possibility of 
an increase of dividend likely to result from pressure of the family 
as a result of the fall in value of money, and of an issue of ordinary 
shares to the public. 


COMPENSATION RECEIVED FOR WAR-TIME TAKING OF 
LAND AND BUILDINGS 


Pursuant to reg. 54 of National Security (General) Regulations, 
possession of taxpayer company’s land and factory buildings was 
taken by the Commonwealth in May 1942. Possession was restored to 
the aamnanv in Mav 1947. The company claimed, under reg. 60p, for 
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£53,951 compensation in the form of a lump sum, but accepted the 
Minister’s determination of £43,213: 
Company ’s Minister’s 
Claim Determination 
(a) Damage to premises su 2 £1,991 £1,991 
(b) Electricity, ete., charges .. te 377 377 
(c) Removal expenses .. ba ae 389 389 
(d) Trading stock destroyed .. 3,191 3,191 
(e) Oceupancy charges (including de- 
preciation of plant and buildings) 22,223 20,597 
(f) Re-installation charges... 955 955 
(g) Capital loss on temporary premises 18,224 9,112 
(h) Increased labour costs in using 
temporary premises +e 6,601 6,601 





£53, 951 £43,213 





Of the sum of £43,213 the Commissioner regarded £9112 (item (g) ) 
and £1075 (part of item (a)) as being non-taxable, but he assessed 
the balance of £33,026 as income. Held: The amount of £43,213 was 
a lump sum payment received as compensation for the compulsory 
acquisition of the company’s land and buildings and was thus a 
capital receipt which could not be broken up and treated as having 
been paid in respect of the items on which the claim was calculated 
(4 C.T.B.R. (N.S.) Case 7). 

After citing Minister of State for the Army v. Dalziel (1944), 
68 C.L.R. 261, as establishing that taking of possession of land under 
reg. 54 involved an acquisition of property within the meaning of 
s. 51 (xxxi) of the Constitution, Mr. J. L. Burke (Chairman) quoted 
certain passages from Minister of State for the Army v. Parbury 
Henty & Co. Pty. Ltd. (1945), 70 C.L.R. 459, including the following 
from the judgment of Latham, C.J., at p. 491: ‘‘In Dalziel’s Case 
I said of reg. 60p in the latter case: ‘The regulation deals with com- 
pensation for loss or damage, and does not purport to provide for the 
assessment and payment of the value of property acquired.’ This 
view did not commend itself to my colleagues and it was decided that 
taking of possession of land under reg. 54 did involve acquisition of 
an interest in land. Accordingly, when possession of land is taken 
under reg. 54, the duty of a Compensation Board or a court under 
reg. 60a is not to assess loss or damage suffered as a result of the 
action of the Minister, but to assess just compensation for the interest 
taken—into which assessment consideration of certain loss and damage 
may enter as affecting the amount properly payable as compensation, 
but not as in itself constituting the measure of such compensation. 
Compensation is to be paid for what is taken. Thus the value of the 
land taken must be paid.’’ 

The Chairman summed up his conclusions as follows: ‘‘The 
amount of compensation paid to the company pursuant to reg. 60E 
was, as provided in the regulation itself, ‘in the form of a lump sum’, 
and it was compensation for the acquisition of the company’s interest 
in land. 

‘*Whilst the evidence indicates that certain matters not truly 
referable to the value of the land entered into the amount arrived at 
as the amount of compensation payable, it seems perfectly clear from 
the quoted passage of Latham, C.J., that these considerations cannot 
be regarded as constituting the measure of compensation. 

‘‘T am therefore impelled to the view on the above authorities that 
the compensation received by the company was a lump sum payment 
paid to it by the Commonwealth for the compulsory acquisition of its 
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property and was therefore of a capital nature. The reaching of this 
conclusion naturally implies that I am unable to accept the Com- 
missioner’s argument that in determining the nature of the lump sum 
payment one is entitled to look at the constituent elements in the claim 
—occupancy charges, increased labour costs, compensation of loss on 
trading stock—and say that these elements determine the nature of 
the compensation received; but whilst these elements no doubt ‘may 
enter as affecting the amount properly payable as compensation’, I 
think the proper view to take is, that when they have fulfilled this 
purpose, they cease to play any further part in determining the 
nature of the compensation which was for the ‘value of the land 
taken’.’’ 
The Commissioner has appealed to the High Court. 


GOODWILL OF PARTNERSHIP BUSINESS 


Estate duty where surviving partners have option to acquire 
deceased partner’s interest with no allowance for goodwill 


In Perpetual Executors and Trustees Association of Australia 
Limited v. F.C. of T. (Thomas’ Case) the Privy Council, in a judg- 
ment given on 19 January 1954, allowed an appeal from a decision 
of the High Court (77 C.L.R. 493) and, in doing so, overruled a 
previous High Court decision in Trustees Executors & Agency Co. 
Timited v. F.C. of T. (1944), 69 C.L.R. 270 (Milne’s Case). The 
appeal arose under the Estate Duty Assessment Act 1914-42, s. 8 of 
which provides: ‘‘(1) Subject to this Act, estate duty shall be levied 
and paid upon the value, as assessed under this Act, of the estates of 
persons dying after the commencement of this Act....(3) For the 
purposes of this Act the estate of a deceased person comprises... . 
(b) His personal property, wherever situate (including personal 
property over which he had a general power of appointment, exercised 
by his will), if the deceased was, at the time of his death, domiciled 
in Australia....(4) Property....(e) being a beneficial interest in 
property which the deceased person had at the time of his decease, 
which beneficial interest, by virtue of a settlement or agreement made 
by him, passed or accrued on or after his decease to, or devolved on 
or after his decease upon, any other person ...shall for the purposes 
of this Act be deemed to be part of the estate of the person so 
deceased.’’ 


The facts were that the deceased was a partner in a firm con- 
stituted by a deed of partnership dated 22 December 1939, of which 
el. 9 provided that the partnership should not be dissolved by the 
death or retirement of any of the partners and conferred on all save 
one of the surviving or continuing partners on the death or retire- 
ment of the deceased options to purchase the deceased’s share in the 
capital of the partnership in specified proportions. Clause 12 of the 
deed provided: ‘‘Upon the exercise of the respective options herein- 
before contained the purchase price payable on the exercise of such 
option shall be the total of the following amounts (namely): (a) The 
proportionate part of the balance of assets over liabilities as disclesed 
in the balance sheet of the partnership in respect of the accounting 
year of the partnership prior to the date on which such option shall 
first be exercisable corresponding to the part of the interest in the 
partnership being purchased....(b) The like proportion of any real 
estate which shall have been acquired by the partnership between 
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the end of the said period and the date on which the relevant option 
shall have been first exercisable...at the price at which the same 
shall have been acquired....(c) The like proportion of the profits 
of the partnership for the current year.... Without affecting the 
generality of the foregoing provisions it is specifically agreed and 
declared that in computing the amount of purchase money payable 
on the exercise of any option no sum shall be added or taken into 
account for goodwill.’’ On 28 January 1944 the deceased died and 
the surviving partners exercised the options conferred on them. The 
purchase price, ascertained in accordance with cl. 12, was fixed at 
£156,217 11s. 3d. No sum was taken into account for goodwill. The 
deceased’s executor, for the purposes of the assessment of estate duty, 
accounted for £156,217 11s. 3d. as the value of the deceased’s interest 
in the partnership. The Commissioner claimed duty also on the 
deceased’s share of goodwill under s. 8 (4) (e), for which purpose the 
share was agreed to be of the value of £20,000. 


Held: The whole of the deceased’s interest in the partnership 
assets, including goodwill, was assessable to duty under s. 8 (3)(b), 
and it followed that it could not be assessable under s. 8 (4), which 
dealt ohly with property not assessable as part of the estate falling 
within s. 8 (3). 


Overruling Milne’s Case, which the High Court had following in 
Thomas’ Case, their Lordships said: ‘‘It is clear from their judgments 
that all the Judges, with the possible exception of Rich, J., proceeded 
on the basis that the deceased’s estate never became entitled to a share 
in the value of the goodwill, and that the majority regarded the 
deceased’s share in goodwill as something severable from his interest 
in the other assets of the partnership and passing or accruing to 
another person under s. 8 (4)(e). Their Lordships are unable to 
accept either of these propositions. In their Lordships’ opinion, the 
interest of Milne in all the partnership assets, including goodwill, 
vested in his administrator on his death, although his executors would 
be bound, if the option were exercised, to transfer that interest to the 
purchaser at the price fixed in accordance with the partnership deed. 
For this reason, their Lordships accept the alternative proposition 
advanced by counsel for the respondent, with which counsel for the 
appellant did not quarrel, that the whole of the deceased’s interest 
in the partnership property, including goodwill, was assessable to 
duty under s. 8 (3)(b). Being so assessable it necessarily follows 
that that interest cannot be assessable under s. 8 (4) which deals 
only with property not actually assessable as part of the estate falling 
within s. 8 (3), but which is to be deemed to form a part of the 
estate.’’ 


The proposition advanced in Thomas’ Case before the Privy 
Council and accepted as above by their Lordships had not been argued 
before the High Court either in this case or in Milne’s Case. Their 
Lordships were pressed by counsel for the Commissioner to dismiss 
the appeal either on the ground (a) that if, as their Lordships held, 
the share in goodwill formed part of the assessable estate, its value 
had been agreed by the parties at £20,000, or (b) the contention 
accepted by their Lordships (that the share in goodwill was assessable 
only under s. 8 (3)) was not open to the taxpayer, as it was not to 
be found in the notice of objection. Their Lordships rejected both 
points, but they refused also to strike out the £20,000 from the assess- 
ment. Their Lordships concluded as follows: ‘‘In these circumstances, 
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their Lordships consider that the proper course to adopt is to declare 
that the deceased’s interest in the goodwill, as in the other assets of 
the partnership, is part of the testator’s estate within s. 8 (3), and is 
not to be deemed to be part thereof under s. 8 (4), and to remit the 
matter to the High Court to make such order as the High Court may 
think fit on the footing of this declaration. This order will enable 
the parties to advance before the High Court such arguments as they 
may think proper, having regard to that declaration. In particular, 
but without restricting in any way the generality of the arguments, 
(i) it will enable the Commissioner to allege that the agreement 
[referred to before Williams, J.] binds the taxpayer to accept the 
figure of £20,000 as the value of the deceased’s interest in the good- 
will under whatever subsection it is held to form part of the assess- 
able estate; (ii) it will enable the taxpayer to allege (a) that the 
Commissioner is bound by the valuation made pursuant to the 
partnership deed which represents the utmost the estate can ever 
receive; alternatively (b) that if it is open to the Commissioner to 
go behind the figure thus ascertained, the existence of the option must 
be taken into account in arriving at the value of Mr. Thomas’ interest 
in the partnership assets. Both these points were raised before their 
Lordships, but in view of the advice which their Lordships propose 
to tender to Her Majesty, their Lordships express no opinion thereon. 


For these reasons their Lordships will humbly advise Her 
Majesty to allow the appeal, and set aside the orders of Williams, J., 
and of the Full Court, and to declare that the share and interest of 
the late Frederick Charles Henry Thomas, in the assets of the firm 
or partnership carried on under the name or style of Maples’, includ- 
ing the goodwill thereof, was part of his estate within s. 8 (3) of the 
Estate Duty Assessment Act 1914-42, and that no part of such share 
or interest is to be deemed to be part of his said estate under sub- 
section (4) of the said section, and to refer this matter back to the 
High Court of Australia to reconsider the objection of the taxpayer 
to the assessment made by the Commissioner in the light of the 
declaration aforesaid, and, in particular, but without prejudice to 
the generality of the foregoing, to determine (a) whether any bind- 
ing agreement has been made between the taxpayer and the Com- 
missioner which fixed the value of the said share and interest of the 
said Frederick Charles Henry Thomas in the business and assets of 
the said firm, including the goodwill thereof, and if not (b), what 
value ought to be placed thereon under s. 8 (1) of the said Act, hav- 
ing regard to all relevant circumstances. If, on such re-consideration 
by the High Court, the taxpayer secures a reduction in the assessed 
value of the said estate, the Commissioner shall pay the taxpayer’s 
costs of the appeal to this Board. If the taxpayer fails to secure such 
reduction, each party shall pay his own costs of such appeal. The 
costs of all the proceedings in the High Court of Australia are to be 
in the discretion of that Court.’’ 


EXPENDITURE ON IRRIGATION CHANNELS 


Cost of installing underground pipeline system of irrigation by 
gravitation not deductible 


A partnership, which conducted a vineyard, incurred expenditure 
in buying and laying concrete pipes as an underground pipeline 
system of irrigation. Water was pumped from the Murray River to 
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a high point on the land and the pipeline system was used for con- 
veying the water by gravitation to parts of the land requiring irriga- 
tion. The pipeline laid underground followed the same routes as the 
open surface channels previously in use. On objection that the 
expenditure was deductible as being incurred ‘‘in the construction 
of ...irrigation channels or similar structural improvements... .’’ 
within the meaning of s. 75 (1) (h)—Held, by majority, claim dis- 
allowed. (4 C.T.B.R. (N.S.) Case 11.) 

Mr. J. A. Nimmo who, with Mr. H. H. Trebileo, gave the majority 
decision, said: ‘‘ Unless adequate grounds are to be found in the Act 
for a contrary construction, the words under consideration must be 
given their ordinary and natural meaning. I can find no such grounds 
in the Act. What, then, is their ordinary and natural meaning? As 
to the words ‘irrigation channels’, I think the answer, as far as 
Australia is concerned, is—something in the nature of open surface 
channels. If, applying the test suggested in 1 C.T.B.R. (N.S.) Case 
59, any ordinary man were taken on to the partnership land, with his 
mind uncomplicated by any questions of taxation consequences, and 
were asked whether what he saw there and what was described to 
him as lying beneath the ground, constituted what he would regard 
as irrigation channels, I think that his answer would be unhesitatingly 
in the negative. It follows that, in my view, the underground pipe- 
line system of irrigation installed by the partnership is not an irriga- 
tion channel or channels within the meaning of the section. As to 
the words ‘similar structural improvements’, I think, for the reasons 
given in Case 59, that they mean improvements similar in structure 
to irrigation channels. It is necessary, therefore, to consider whether 
the system of irrigation under review is similar in structure to what 
I have concluded are irrigation channels. I do not think it is. There 
does not appear to me to be any similarity in structure between a 
system of underground pipelines and open surface channels.”’ 


Mr. R. A. Cotes, who dissented from the majority opinions, said: 
‘‘The part of the section here quoted refers to expenditure upon works 
involving the excavation or moving of soil to provide, within certain 
defined lines, for the storage or conveyance of water for use in carry- 
ing on primary production on land in Australia. In so far as an 
irrigation channel is concerned, the object sought to be achieved 
must, I think, be for the conveyance of water for the purposes indi- 
eated. Probably the simplest illustration of an irrigation channel 
would be an open drain or channel dug through a property to guide 
the flow of water by gravitation, using the contours of the land to 
best advantage, so as to make use of the water for flooding or flowing 
over the land to be treated—to apply the water to the land in selected 
areas for primary production purposes. But the paragraph provides 
for some extension beyond the ordinarily accepted or simplest con- 
ception of what is an irrigation channel because it uses the phrase ‘or 
similar structural improvements’. I do not think that this extension 
ean be taken to relate to ancillary pumping equipment or even, 
perhaps, to outlet points such as pressure jets for overhead watering. 
The ‘similar structural improvements’ must be taken to relate only 
to what is essentially a channel for the conveyance of water; and the 
structural improvements must be similar, I think, in that they serve 
the same uses, and convey the water by similar processes, as do irriga- 
tion channels in their simplest form. There can be little doubt, I 
think, that the’ paragraph should be read to cover the complete cost 
involved if what I have referred to as the simplest form of irrigation 
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channel were lined with concrete to prevent seepage, i.e., to make it 
serve the desired purpose more effectively. If this is so, it is difficult 
to see that a further step of covering the channel, or of laying ready- 
made pipes—again to increase the efficiency of the channel by pre- 
venting loss by evaporation or by protection from sun, thus prevent- 
ing cracking of the concrete—should be taken to be outside the scope 
of the paragraph. ...The facts of the present case show, I think, that 
the expenditure involved resulted in the construction of a covered 
channel for the conveyance of water for purposes defined in 
s. 75 (1)(h), and that the channel was designed to convey the water 
by gravitation, guiding it periodically as required by use of the con- 
tours of the land to the parts where it was to be used. On these facts, 
I find that the expenditure was incurred in the construction of 
‘irrigation channels or similar structural improvements’.’’ 

With respect the writers agree with the minority opinion given 
by Mr. Cotes. 


WHERE HUSBAND AND WIFE PARTNERSHIP 
HELD TO EXIST 


Taxpayer conducted a mixed business for many years on premises 
owned by his wife. In 1945 he opened a joint bank account with his 
wife on which either could operate. His wife assisted in the business 
whenever possible. In 1948 he reorganised the business and his wife 
agreed to spend all her time at the shop. In November of that year 
they orally agreed to share profits equally and a partnership return 
was lodged for the year ended 30 June 1949. The bank was not 
advised of the existence of the partnership, the existing account being 
used for trading purposes. There was no written partnership agree- 
ment and the business name of the partnership was not registered. 
The wife drew her share of profits for the year ended 30 June 1949 in 
eash after the close of that year. Taxpayer objected against the in- 
clusion in his assessment for that year of his wife’s share of partner- 
ship profits. Held (Messrs. J. F. McCaffrey and H. H. Anteliff, Mr. 
A. Fletcher dissenting): Objection partly allowed. The evidence 
established the existence of a partnership from 1 December 1948 
(4 C.T.B.R. (N.S.) Case 30). 


LEASE OF LIVE STOCK 
Proceeds of sale by owner of live stock to hirer not assessable 


Taxpayer carried on business as a woolgrower until 1949, when, 
in June and July of that year, he entered into agreements (a) to let 
to each of his two sons-in-law for a term of years from 1 March 1949 
portions of his property, the portions together constituting the whole, 
and (b) to hire to each of his two daughters for a term of years from 
1 March 1949 a portion of his flock of sheep, the portions together 
constituting the whole. Each daughter then entered into partnership 
with her husband. It was agreed that the two partnerships should 
share between them the plant which taxpayer had previously used in 
his business. The two partnerships carried on the business of graziers 
on the respective portions of the property. The taxpayer retired on 
his income from rent and hiremoney under the above agreements. In 
terms of the hire agreements taxpayer remained the owner of the 
sheep, as he did also of the lands and plant; taxpayer was entitled on 
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termination of the hire agreements to a flock of sheep equal in number, 
quality and condition to the sheep delivered by him to the hirers. 
The flock was to be maintained in number, quality ete. from its own 
progeny ; the hirer was not to sell any progeny or sheep without tax- 
payer’s consent as owner, but all proceeds of any sales belonged to 
the hirer. In terms of the hiring agreements each hirer had the right 
to purchase from the owner all his interest in the flock at a price to 
be fixed by a specified third party as the true value. In March 1951 
the hirers each exercised her right to purchase, the total price being 
£14,000. On objection by the taxpayer to inclusion of the sum of 
£14,000 as assessable income—Held, allowing the objection : Taxpayer 
at the time of selling the sheep was not carrying on any business, so 
that (a) the value of the sheep sold was not assessable income in terms 
of s. 36 (1), and (b) the sheep were not trading stock of the taxpayer 
and the proceeds of their sale was not an ordinary trade receipt such 
as to be income according to normal usage (4 C.T.B.R. (N.S.) Case 8). 


In the course of his reasons the late Mr. H. H. Trebileo, whose 
reasons and decision Messrs. J. A. Nimmo and R. A. Cotes adopted as 
their own, said: ‘‘ Looking at s. 36 (1) in this light, its wording seems 
to me, for a number of reasons, to be singularly inapt to bring into 
the assessable income of this taxpayer the value of the sheep which he 
sold. First, where a man has sold a flock of sheep, and nothing but 
a flock of sheep, to say that he has disposed of ‘the whole or any part 
of the assets of a business’ carried on by him seems to me to be a 
strange and indirect description of the transaction. Second, the assets 
must be those of ‘a business carried on by a taxpayer’. In my opinion, 
the flock of sheep, hired out to others at an annual rate of hiremoney, 
was not an asset of a business carried on by the taxpayer. Third, the 
words ‘and the assets disposed of include any property being trading 
stock’ seem to me quite inappropriate to cover a case where all that 
is sold is a flock of sheep. I do not regard the use of the word ‘assets’ 


in the plural as accidental or meaningless. Where only trading stock 
is disposed of, I think it would be an entire misuse of the English 
language to say that ‘the assets disposed of include any property being 
trading stock’. A thing standing alone does not include itself. 


‘*By what I have written, I do not mean to imply that s. 36 (1) 
is incapable of application to every transaction in which trading stock 
is sold separately from other assets of a business carried on by a tax- 
payer. To take a clear and simple example, if a taxpayer decided to 
put an end to such a business, and, with that in view, proceeded to 
sell his improved property in one transaction, his plant and imple- 
ments in another and his trading stock in still another, not necessarily 
simultaneously but clearly in the process of putting an end to the 
business, I should find no difficulty in the application of the sub- 
section. But the present case is, in my opinion, quite exceptional. 
The taxpayer put an end to the business carried on by him when he 
made the agreements with the members of his family in 1949. There- 
after the two partnerships carried on new and separate businesses on 
the lands owned or leased by the taxpayer. But the taxpayer retained 
ownership of all the assets of the business he had formerly carried on 
and no question was then raised, or is raised in this review, of any 
disposal of assets at that stage. Then when the sheep were sold it was 
because of an option given to hirers under a hiring agreement and 
had nothing to do with putting an end to a business carried on by 
the taxpayer. 
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‘*Where trading stock, and nothing else, is disposed of by a tax- 
payer it seems to me that authority for the inclusion of the proceeds 
in his assessable income must be found elsewhere than in s. 36 (1). 
In the case of the sale of trading stock in the ordinary course of 
carrying on a business, no further authority than s. 25 of the Act is 
required. In the present case, however, the position is more difficult. 
In the view I take of the matter, the sheep which this taxpayer sold 
were not trading stock at all in the ordinary sense of that expression. 
They were animals which had been used by him in the first instance 
for the production of wool, but, at the time of their sale and for some 
time before, they were used wholly for the production of hiremoney 
and were intended to be so used indefinitely. I would not ordinarily 
regard anything used for such a purpose as ‘trading stock’. Section 
6 (1) of the Act provides as follows: ‘In this Act, unless the contrary 
intention appears...‘‘trading stock’’ includes anything produced, 
manufactured, acquired or purchased for purposes of manufacture, 
sale or exchange, and also includes live stock.’ 

‘‘This simply means, of course, that where one finds anywhere in 
the Act the words ‘trading stock’ occurring, then, unless a contrary 
intention is apparent, the words are to include those things set out in 
the definition. As there is in the Act no provision which sets out that 
the proceeds of sale of ‘trading stock’ are to be included in the assess- 
able income, I do not find the definition to be of any great assistance 
in the present problem. (Section 36 (1) brings in ‘the value’ of 
trading stock in circumstances which I do not regard as applicable.) 

‘‘T do not think it can be taken for granted that the proceeds of 
sale of everything than can properly be called ‘live stock’ is income. 
In the Shorter Oxford English Dictionary ‘live stock’ is said to mean: 
‘Domestic animals generally ; any animals kept or dealt in for use or 
profit’. ... It seems to me that the ordinary meaning of the expression 
‘live stock’ is wide enough to cover animals which would be ‘trading 
stock’ as usually understood and other animals which would certaialy 
not be. The inclusion of the latter in the definition of ‘trading stock’ 
in s. 6 of the Act does not, in my opinion, create the result that the 
proceeds of their sale is income, if they would not otherwise be upon 
ordinary principles of what constitutes income.’’ 


GOODWILL AND LEASE PREMIUMS 


Experience indicates that there are still many undecided objec- 
tions and requests for reference to a Board of Review in relation to 
the sale and purchase of businesses conducted on leasehold premises 
where such transactions were entered into prior to 31 December 1952, 
up to which date the definition of ‘‘premium”’ in s. 83 (1) remained 
in force in the terms of the Act as it existed prior to the amendments 
made by Act No. 90 of 1952. 

Since 1 July 1953 the Boards of Review have given a number of 
decisions on cases arising under the old provisions. As these decisions 
are of particular importance to persons concerned with objections and 
references which have not yet been settled, it was decided to publish 
under the one overall heading as above notes on all the available 
decisions so that readers concerned might have before them all relevant 
eases. For convenience of reference the notes have been grouped under 
appropriate sub-headings. Decisions given earlier than 1 July 1953 
by Boards of Review are included in volume 3 of C.T.B.R. (N.S.) 
and earlier volumes of Board of Review decisions. 
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Consideration for trade name and restrictive covenant 


Taxpayer owned the freehold of premises on which he conducted 
business as a master baker. By written agreement dated 25 March 
1947 he sold the business and granted the purchaser a lease of the 
premises. The sale consideration of £920 was apportioned between 
goodwill £400, use of trade name £120, restrictive covenant £400. 
Taxpayer objected against the inclusion of the latter two amounts in 
his assessable income as premiums. Held (Messrs R. R. Gibson and 
F. C. Bock, Mr. A. C. Leslie dissenting) : Although taxpayer did not 
appear and was not represented at the hearing, the sale agreement 
showed that the sum of £120 was consideration for the goodwill of 
the taxpayer’s name and was therefore not attached to the premises. 
The consideration for the restrictive covenant of £400 was likewise 
not attached to the premises and was therefore not a premium as 
defined in s. 83 (1) (4 C.T.B.R. (N.S.) Case 14). 

Taxpayers sold their mixed business during the year of income 
ended 30 June 1951 and assigned the lease of the business premises 
to the purchaser. The sale consideration of £2080 included separate 
amounts for goodwill and lease and a separate sum of £420 for the 
firm name. On objection against the inclusion of the latter amount in 
taxpayer’s assessment as a premium under s. 83 (1)—Held: Assess- 
ment confirmed as the firm name was part of the goodwill and the 
consideration therefor was not apportionable (4 C.T.B.R. (N.S.) Case 
15). 


Consideration for recipes and formulae 


In December 1946 taxpayer sold his confectionery shop situated 
near a picture theatre together with goodwill and the right in the 
purchaser to use the firm name for £1200. Taxpayer undertook with- 
out specific consideration (a) to hand over to the purchaser recipes 
previously used by him in the business and to instruct the purchaser 
in methods of manufacture; (b) to use his best endeavours to secure 
to the purchaser his trade connexions; and (¢) not to compete within 
a defined radius. The value of plant having been agreed at £800, the 
Commissioner assessed the residue of £400 as a premium received on 
an assignment of taxpayer’s lease. Held: Although on the evidence 
the recipes coupled with instructions for their use given by taxpayer 
had a considerable influence on the price received for goodwill, the 
site of the premises formed a real element in the value of the business 
and, as no apportionment could be made, the sum of £400 had been 
properly assessed (4 C.T.B.R. (N.S.) Case 16). 

‘‘The taxpayer gave evidence in support of this submission and 
I am satisfied on that evidence that the recipes, coupled with the 
knowledge he undertook to impart to one of the purchasers of the 
methods to be employed in the manufacture of confectionery, were of 
considerable value and undoubtedly influenced the consideration paid 
by the purchasers for the goodwill of the business. 

‘<Tt is to be noted, however, that neither the taxpayer’s objection 
nor the submission on his behalf disputes the fact that the value of 
the goodwill depended to some extent upon the business being carried 
on upon the premises where the taxpayer had carried it on for eighteen 
years prior to the sale. I do not think that this fact could be properly 
disputed for the premises adjoin a picture theatre in the heart of a 
provincial city and are ideally situated for the conduct of a retail 
confectionery, ice cream and soft drinks business, i.e. the type of 
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business the taxpayer in fact conducted upon them. I do not think 
that there can be any doubt that the site of the premises formed a 
real element in the value of the business. 

‘‘The contention for the taxpayer that the amount of £400 should 
be apportioned on the ground that ‘the total amount of goodwill’ was 
not attached to or connected with the business premises must, in my 
opinion, fail because of the decision of the High Court in Boz v. 
Federal Commissioner of Taxation (1952), 5 A.I.T.R. 351, a case 
which was decided long after the taxpayer objected to the assessment. 
The view of the Court in relation to the sole question before the Board 
is expressed in the following extract from the judgment of Dixon, 
C.J., Williams, Fullagar and Kitto, JJ., (p. 356) : ‘The Act does not 
provide for any apportionment of any sum paid for the goodwill of a 
business where the value of the goodwill may depend partly upon the 
business being carried on upon particular premises and partly upon 
other considerations. It would seem, therefore, that the whole of the 
consideration must form part of the assessable income if the situation 
of the premises of which a lease is granted or assigned is in any real 
sense an element in the value of the goodwill.’ For these reasons, I 
consider the decision of the Commissioner on the taxpayer’s objection 
must be upheld’’: per Mr. J. A. Nimmo. 

In 1947 taxpayer sold for an undivided sum of £2300 his business 
of a retail chemist with the goodwill thereof and all fixtures and 
fittings ete. ‘‘used by the said vendor in connexion therewith as set 
forth in schedule’’. The schedule listed shelving, fittings, show cases, 
a cash register, prescription books, and private formulae and medicines 
manufactured by taxpayer. The Commissioner valued the scheduled 
items at £123 and he assessed the balance of £2177 as a premium. The 
taxpayer adduced evidence that the value df the scheduled items other 
than prescription books and formulae was not less than £700. The 
only evidence as to the value of formulae was that taxpayer had paid 
£50 for one of them. There was no evidence that the parties intended 
that anything should be paid for prescription books except what was 
paid for goodwill. Held: The assessable premium should be reduced 
to £1550 (4 C.T.B.R. (N.S.) Case 17). 

By agreement made in 1947 taxpayer sold his chemist’s business 
in a country town for an undivided sum of £4000 for the business 
together with the goodwill, plant, stock and all formulae, prescriptions 
and prescription books. He undertook not to compete with the pur- 
chaser and to introduce the purchaser to all customers and suppliers. 
Formulae handed over to the purchaser covered taxpayer’s own pre- 
parations for the treatment of human and animal ailments. There was 
evidence that sales of these preparations constituted 20 per cent of 
total sales. The Commissioner deducted from the sale price certain 
sums as the value of trading stock and of plant and assessed the 
balance of £2600 as a premium, it being admitted that taxpayer had 
granted a lease. Held: On the evidence £500 was attributable to the 
sale of formulae ete., and that amount was not assessable, but the 
remaining £2100 was assessable as being consideration for goodwill 
attached to or connected with the premises (4 C.T.B.R. (N.S.) Case 
18). 


Newsagency and lottery agency treated as separate businesses 


Taxpayer and wife were partners in a newsagency and Golden 
Casket agency conducted on leasehold premises in a busy thorough- 
fare. Newspapers were sold both from (a) shop premises and (b) 
nearby street corners and a sports oval whenever it was used for 
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sporting fixtures. The average weekly sales from (a) were 3500 units 
and from (b) 10,000 units. Papers sold from street corners were 
collected by newsboys from outside the shop, and those sold from the 
oval were delivered there. Taxpayer took to the shop papers for sale 
over the counter. Lottery tickets were sold from the shop premises. 
On 1 January 1948 taxpayer and wife sold their business for an 
undivided sum of £3000 for the newsagency, goodwill, stock and plant. 
They agreed to obtain the landlord’s consent to transfer of the lease 
and to arrange to transfer their agencies to the purchaser. The 
Newsagency Transfer Board valued the newspaper selling rights at 
£2025, and this amount, together with a sum of £740, was included 
in the partnership return as a ‘‘premium’’. Taxpayer objected to 
inclusion of his share of both amounts in his assessment. Held: On the 
evidence taxpayer and his wife carried on two separate businesses, 
that of a newsagency and of a Golden Casket agency. The considera- 
tion for goodwill of the former, valued at £2025, was not attached to 
the premises and was therefore not a ‘‘premium’’. The goodwill of the 
latter was attached to the premises and the sale consideration deter- 
mined at £740 was a premium (4 C.T.B.R. (N.S.) Case 19). 


Whether tenancy assigned or surrendered 


Taxpayers, being partners, sold a fruit and vegetable business on 
23 December 1947; on the previous day the rent had been paid up to 
29 December. Taxpayers had earlier ascertained through the land- 
lord’s agent that the landlord would accept the purchaser as a tenant. 
The purchase price was paid over on the afternoon of 23 December, 
whereupon a contract for sale was signed which required taxpayers 
as vendors to assign their tenancy and to obtain the landlord’s con- 
sent; the partner present at the settlement then proceeded to the 
landlord’s agent and handed him a key to the premises, saying every- 
thing was ‘‘fixed’’ and ‘‘the buyer is taking over in the morning’’. 
Neither partner ever gave a key to the buyer, who, however, was in 
occupation of the premises on the following morning. Taxpayers 
objected to inclusion in their assessable income of the sum received for 
goodwill on the ground that their tenancy had been surrendered to 
the landlord and not assigned to the buyer. Held: On the evidence 
taxpayers had assigned their tenancy to the buyer and the assessment 
was correct (4 C.T.B.R. (N.S.) Case 20). 

Taxpayer sold his business of fruiterer and confectioner in Feb- 
ruary 1947 after obtaining the permission of the city council, which 
owned the premises, to transfer his tenancy to the intending pur- 
chasers. The sale consideration included £1000 for goodwill, which 
was assessed as a premium. Taxpayer objected (1) that as he had no 
power to assign the tenancy of the premises without the owners’ per- 
mission there was no assignment, and (2) that the goodwill sold was 
personal and as he had done everything possible to transfer that good- 
will to the purchasers, the amount of £1000 was not a premium as 
defined in s. 83 (1). Held: The evidence did not support taxpayer’s 
first claim and the alternative ground was untenable as the goodwill 
was attached to the premises (4 C.T.B.R. (N.S.) Case 21). 


Sum received by executrix for goodwill of business carried on by 
estate not assessable where lease granted by executrix acting in her 
own right and another as joint owners of premises 

Taxpayer’s husband carried on business as a pharmaceutical 
chemist in premises owned by himself and his sister as tenants in 
common and occupied by him as a weekly tenant. After her husband’s 
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death in 1947, taxpayer (who was not a registered chemist) sold the 
business on 25 November 1948 in her capacity as executrix of the will 
of her husband. On 22 November 1948 an agreement was executed 
between taxpayer and her sister-in-law as owners of the premises 
(taxpayer being the sole beneficiary in her husband’s estate) and the 
purchaser of the business granting a lease for a term of three years 
from 29 November 1948, this being the date possession of the premises 
was to be given under the agreement for sale. An amount of £1500 
was included in the sale agreement for the goodwill and lease. Tax- 
payer objected against the inclusion of this amount as a premium in 
her assessment. Held: The sum of £1500 for goodwill was paid to 
taxpayer in her capacity of executrix disposing of the business, but 
she in her own right and her sister-in-law as owners of the premises 
as tenants in common had granted the lease to the purchaser so that 
the identity of the grantors of the lease and the recipient of the sum 
paid for goodwill was not such as to bring the sum of £1500 within 
the definition of ‘‘premium’’ (4 C.T.B.R. (N.S.) Case 22). 

The following is an extract from the reasons of the late Mr. H. H. 
Trebileo :— 

‘‘The question for the Board is whether, in the sense in which 
the words are used in the definition of ‘premium’ in s. 83 (1) a lease 
was granted of the land with which the goodwill sold was connected. 
In the consideration of this question, regard must be had to the judg- 
ment of Williams, J., in the case of Phillips v. Federal Commissioner 
of Taxation (1947), 75 C.L.R. 332, 4 A.I.T.R. 89. In this judgment, 
a close study of the definition of ‘premium’ is made. With regard to 
what he calls the third limb of the definition, which is the part of the 
definition which is in issue in the case now under review, His Honour, 
at C.L.R. p. 338, expressed the following view: ‘In my opinion, the 
natural grammatical construction of the third limb is that the payment 
for the goodwill or licence must be made by the person to whom the 
lease is granted, assigned or surrendered to the person who grants, 
assigns or surrenders the lease.’ For the purposes of the present case, 
the question which emerges from this pronouncement is—was the 
amount of £1500 paid to the person who granted a lease of the land? 
In my opinion, if this test is applied literally, the answer must be 
in the negative. 

‘*The amount of £1500 was paid to the taxpayer. She did not, and 
could not, by herself grant a lease of the land. Further, if the word 
‘person’ as used in the above quotation from the judgment of 
Williams, J., is read as including the plural, as no doubt it should, 
then the ‘persons’ who granted the lease did not receive the amount of 
£1500. 

‘‘The fact is, as it seems to me, that in the relevant transactions 
the taxpayer acted in two different capacities. On the one hand, ac- 
cording to the agreement for sale, she sold the business as executrix 
of the will of her late husband. In this respect, notwithstanding that 
she was also the sole beneficiary, her position appears to have been 
little, if at all, different from that of any other person whom the 
husband might have named as executor, and who had no interest in 
the land of which the taxpayer was one of the registered tenants-in- 
common. It so happens that the taxpayer had this latter interest, but 
I have difficulty in seeing that this in any way affected her status as 
executrix. On the other hand, the taxpayer and her sister-in-law in 
their own right as tenants-in-common granted a lease to the person 
who was to be the purchaser of the business from the taxpayer. Look- 
ing at the matter as a whole, I do not think that the identity of the 
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recipient of the consideration for goodwill with the grantor of the 
lease is sufficiently established to survive the test laid down by 
Williams, J.’’ 

Mr. J. A. Nimmo said: ‘‘...The nature of the relevant benefits 
the taxpayer inherited as sole beneficiary under her late husband’s 
will appear to me to afford a simple explanation as to why at the 
material dates the share in the business premises devised to her had 
passed to her but the business had not and was still in the estate of 
her husband, of which she was executrix. There was nothing to 
prevent the transfer of the share in the real estate to her upon the 
grant of probate on 19 March 1948. There was, however, an insur- 
mountable barrier to her becoming owner in her own right of the 
business. That barrier was the Victorian Medical Act 1928, which 
made it unlawful for her, not being a pharmaceutical chemist, to 
carry on or attempt to carry on the business of a chemist except as 
executrix or trustee of her husband’s estate (ss. 106 and 107). The 
difference between her position with regard to her share in the 
premises and her position with regard to the business was recognised 
when the lease and the agreement for sale were respectively made on 
22 and 25 November 1948. She in her own right and her sister-in-law 
as owners of the premises as tenants-in-common in equal shares 
granted a lease to the purchaser of the business, but she sold him the 
business in her capacity as executrix of the estate of her husband. 
Because of these different capacities in which the taxpayer was a party 
to the two transactions, I share the opinion of the Chairman that the 
identity of the recipient of the consideration for the goodwill of the 
business with the grantor of the lease is not sufficiently established to 
survive the test laid down by Williams, J., with regard to the third 
limb of the definition of ‘premium‘ in s. 83 of the Act, in Phillips v. 
Federal Commissioner of Taxation (1947), 75 C.L.R. 332, 4 A.I.T.R. 
89.”’ 

Surrender of tenancy where agency conducted 

A branch of a partnership business was conducted in a country 
town under a manager who was also landlord of the premises. The 
business consisted of the sale of petrol or power kerosene in drums 
which were delivered to properties in the vicinity; the partnership 
had an exclusive agency for the area from an oil company. By written 
agreement made in 1947 the partners sold to the landlord for £250 
the ‘‘ goodwill of the business’’. The ground of objection to assessment 
of the £250 was in substance that it was consideration received in 
respect of the agency. Held: Taxpayers had failed to prove that the 
sum of £250 was consideration for transfer of the agency and it was 
assessable as being a premium received on surrender of a, lease 


(4 C.T.B.R. (N.S.) Case 23). 


Assets of business, including goodwill, taken over by 
family company 

Taxpayer, who owned the freehold of an hotel, entered into an 
agreement on 17 June 1947 with a trustee for a company to be formed 
to sell his hotel business to the company. The agreement provided . 
that ‘‘the purchase shall be completed upon the company ...com- 
mencing business when possession of the premises...shall be given 
to the company ...’’ ayd, further, that the taxpayer should ‘‘sell or 
lease’’ and the company should ‘‘purchase or lease’’ the premises. 
The consideration payable by the company was to be satisfied by the 
issue of fully-paid shares and was equal to the excess of the value 
attributed in a schedule to certain assets including ‘‘licence and good- 
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will £7000”’’ over liabilities to be assumed by the company. The com- 
pany was incorporated on 21 July 1947, on which day it adopted the 
agreement. Upon an application being made to the Licensing Court 
for permission to transfer the hotel licence the Court required tax- 
payer to grant a lease to the company. The lease was granted on 
4 August 1947, and on 18 August the Court authorised transfer of the 
licence, whereupon the company took possession of the premises and 
started trading. The Commissioner assessed taxpayer on £7000 as a 
premium received in income year ended 30 June 1948. Held, affirming 
the assessment: The grant of the lease was an integral part of tax- 
payer’s bargain with the company and was not unconnected with the 
sale by him of the licence and goodwill of the hotel business 
(4 C.T.B.R. (N.S.) Case 24). 

Taxpayer handled a general range of electrical goods for supply 
to contractors and large industrial users; he held an exclusive import- 
ing agency and was a wholesale distributor for large local manufac- 
turers. Business premises occupied on a tenancy included a display 
room, but there was no shop front. Taxpayer and his representatives 
regularly visited customers’ premises for orders, and very little busi- 
ness was transacted at his own premises. In 1946 taxpayer transferred 
his business as a sole trader to a family company, the consideration 
being equal to the excess of the value of assets over liabilities assumed 
by the company. The value attributed to the assets included £2000 for 
goodwill, trade marks ete., which the Commissioner assessed as a 
premium. Held: The goodwill was not in any real sense derived from 
the situation of the business premises, so that the £2000 was not a 


premium (4 C.T.B.R. (N.S.) Case 25). 


NEGLIGENCE OF TAX AGENTS 


The following note has been received from a reader :— 

‘We desire to report on what should be, to members in practice, 
an interesting case recently settled out of Court. The suit was brought 
under s. 251m of the Income Tax Assessment Act 1936-1953, which 
makes a Tax Agent liable to his client for ‘fine or other penalty or 
any additional tax’ incurred through the negligence of the agent. 

‘‘Taxpayer company became aware that, for a number of years, 
its Tax Agent had lodged returns ‘late’ and penalties had been 
imposed as additional tax in the assessments, totalling £78. 

‘*Taxpayer protested that the lodgment of returns had been left 
entirely to the Agent and that returns should have been lodged when 
due or under extension of time. When the Agent displayed no 
interest at the suggestion that this amount be refunded to the tax- 
payer, the latter proceeded to sue for the same amount, relying on 
s. 251m. 

‘* Approaching the date of the hearing, it appears that the Agent 
recognised some liability, as £55 was offered as a compromise for 
withdrawal of all allegations. Despite the solicitor’s indignation, the 
offer was accepted, the taxpayer being content to obtain some reward 
for his efforts and a moral victory, no doubt fearing both failure in 
an untried field and the cost of hard-won victory. 

**It is understood that the Agent was intending to defend on the 
ground that certain formation was requested from the client and not 
forwarded by him, or that it was the client’s obligation to forward 
books rather than the Agent’s part to collect same. However, an offer 
was made in preference to any defence in Court.’’ 
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LEASE OF LIVE STOCK 


Whether proceeds of sale by owner of live stock to hirer 
assessable 


In 4 C.T.B.R. (N.S.) Case 8, noted at pp. 152-4 of Current 
Taxation, May 1954, Board No. 2 held that the proceeds of sale in 
March 1951 of a flock of sheep hired out in March 1949 by a wool- 
grower who thereupon retired from the industry was not assessable 
income either under s. 36 (1) of the 1936-1951 Act or as being an 
ordinary trade receipt. 

Section 36 (1) as in operation for the purposes of the above 
decision was, so far as was material, as follows: ‘‘Subject to this 
section, where the whole or any part of the assets of a business carried 
on by a taxpayer is disposed of by sale or otherwise howsoever, 
whether for the purposes of putting an end to the business or any 
part thereof or not, and the assets disposed of include any property 
being trading stock...the value of that property shall be included 
in his assessable income .. .’’ 

Act No. 90 of 1952 repealed s. 36 (1) as above and substituted 
the following subsection :-— 

**(1) Subject to this section, where 

(a) a taxpayer disposes by sale, gift or otherwise of 
property being trading stock ... and 
(b) that property constitutes or constituted the whole 
or part of the assets of a business which is or was 
carried on by the taxpayer; and 
(c) the disposal was not in the ordinary course of 
carrying on that business, 
the value of that property shall be included in the assess- 
able income of the taxpayer ...’’ 

The above amendment applies to assessments based on year of 
income ended 30 June 1953 and subsequent years. Would the tax- 
payer in the case before the Board succeed if the matter had to be 
decided under new s. 36 (1) ? 

First there is nothing in the present Act, as the Board decided, 
in relation to the 1936-1951 Act, to cause the proceeds of the sale of 
trading stock in the ordinary course of carrying on business to be 
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assessable income except the normal and ordinary concepts of man- 
kind as enmeshed in s. 25(1). After referring to the fact that 
‘“‘trading stock’’ by definition ‘‘includes live stock,’’ the late Mr. 
H. H. Trebilco, whose decision was the decision of the Board, said: 
**It seems to me that the ordinary meaning of the expression ‘live 
stock’ is wide enough to cover animals which would be ‘trading 
stock’ as usually understood and other animals which would certainly 
not be. The inclusion of the latter in the definition of ‘trading stock’ 
in s. 6 of the Act does not, in my opinion, create the result that the 
proceeds of their sale is income, if they would not otherwise be upon 
ordinary principles of what constitutes income.’’ 


In the case before the Board the taxpayer, prior to his retire- 
ment, had been engaged in the business of woolgrowing in which 
sales of sheep were merely incidental. It was not a case where sheep 
were sold by one who had been in the business of breeding or buying 
sheep and selling them for profit. At the time when the taxpayer in 
fact sold the sheep they were not, on general principles, trading stock 
as that expression is normally understood and so their mere realisa- 
tion did not result in the proceeds being income in ordinary parlance. 
Although by definition trading stock includes live stock, the Board, 
as quoted above, was clearly of opinion that it cannot be taken for 
granted that the proceeds of the sale of everything that is live stock 
is income. In this connection it may be noted that ‘‘live stock’’ is 
also defined in s. 6, but only negatively, as follows: 


** “live stock’ does not include animals used as beasts of burden 
or working beasts in a business other than a business of 
primary production.”’ 


Thus, read literally, ‘‘trading stock’’ as defined includes all live 
stock except animals used as beasts of burden or working beasts in a 
business other than a business of primary production. If the defini- 
tions are to be read without any restriction, any taxpayer who carries 
on business must, under s. 28, value any animals owned by him, such 
as cats, dogs, hens or parrots. But, it is suggested, the words ‘‘and 
also includes live stock’’ in the definition of ‘‘trading stock’’ should 
be read with some limitation additional to the negative limitation 
prescribed by the definition of ‘‘live stock.’’ The further limitation 
suggested by the writers is that the word ‘‘live stock’’ in the definition 
of ‘‘trading stock’’ means only such live stock as are ‘‘.. . acquired or 
purchased for purposes of manufacture, sale or exchange...’’ In 
this view the sheep in the case before the Board were not at the time 
of their sale ‘‘trading stock’’ either by definition or in the normal 
usage of language. 


Whatever might be the correct view on the above aspect of the 
case, it is considered that such a sale of sheep as was made by the 
taxpayer in the case before the Board would come within the terms 
of new s. 36 (1), with the result that ‘‘the value’’ of the flock would 
be assessable income. Clearly enough the sheep in the instant case 
answer the description in para. (b) of s. 36 (1) of property that 
‘‘constitutes or constituted’’ the whole or part of the assets of a 
business ‘‘which is or was carried on’’ by the taxpayer. Moreover, 
the sheep come within the class of property described in para. (a) 
of the subsection as ‘‘ property being trading stock,’’ for it is thought 
that the word ‘‘being’’ is descriptive of the class of property and is 
not to be read in a timeous sense as requiring that the property should 
at the time of disposal be ‘‘trading stock’’ as defined. Finally, 
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para. (c) of s. 36 (1) would, when read in light of para. (b), appear 
to be satisfied, in that the ultimate disposal by sale by the taxpayer 
‘“was not in the ordinary course of carrying on that business,’’ that 
is, the business of woolgrowing ‘‘which is or was’’ carried on by the 
taxpayer. 


INSURANCE MONEYS RECEIVED ON LOSS OF STALLION 
HELD BY STUDMASTER 


Taxpayers carried on business as studmasters deriving the main 
part of their income from fees paid for the services of two stallions 
and a minor part from the sale of the progeny of brood mares. One 
of the stallions, which were not held for sale, died and the Com- 
missioner assessed to tax the excess of insurance moneys recovered 
over its cost. Held: the stallion was not trading stock within the 
ordinary meaning of that term and, even if it was ‘‘trading stock’’ 
which, as defined in s. 16 (1) of the 1939 Amendment, ‘‘includes 
live stock’’, there was nothing in the terms of s. 16 authorising the 
inclusion as assessable income of moneys received by way of insurance 
for loss of the stallion. (7.R. Comr. v. Malcolm (1953), 6 A.I.T.R. (in 
course of publication) .) 

The above decision was given under s. 16 of the New Zealand 
Act of 1939 which corresponds closely in its wording and general 
framework with the provisions of ss. 28-36 of the Australian Act. 
However, in distinguishing the High Court’s decision in F.C. of T. v. 
Wade (1951), 84 C.L.R. 105; 5 A.I.T.R. 214, Mr. Justice Turner said: 

**T do not find that the necessary support is given to the appel- 
lant’s case by Federal Commissioner of Taxation v. Wade (1951), 
84 C.L.R. 105; 5 A.I.T.R. 214. As the learned magistrate has pointed 
out in the decision now appealed from, there is crucial difference in 
the New Zealand and Australian Acts in this respect, that whereas 
the definition of trading stock in the Australian Act is contained in 
s. 6 and refers to the whole Act unless the contrary intention appears, 
in New Zealand the definition is contained in s. 16 of the Act of 1939 
and begins: ‘For the purpose of this section, the term trading stock 
includes...’ 

**In Australia, therefore, the artificial inclusion of live stock 
which are in their true nature capital stock, in the term trading stock, 
is a matter which affects the whole assessment of the taxpayer, and 
by which the whole application of income tax law to that taxpayer’s 
assessment is coloured. This is not so in New Zealand, for, by the 
terms of the same artificial definition in this country, it applies to 
the taxpayer only ‘for the purpose of this section’. If, therefore, in 
New Zealand the application of s. 16 as it stands results in the in- 
clusion of these moneys in the assessment of the taxpayer, the 
appellant must succeed ; but he cannot invoke in his favour any part 
of the principles of income tax law which take their rise outside the 
provisions of s. 16, for it is only for the purposes of that section and 
not in any other respect that the purely artificial extension of the 
term ‘trading stock’ is to have validity. 

**T therefore turn, as invited by Mr. Tompkins, to see whether, on 
the strict wording of s. 16 taken by itself, the moneys received by way 
of insurance for Admiral’s Luck must be included in the assessment 
of the taxpayer. Subsection (2) provides merely that the value of 
the trading stock at the beginning and the end of every income year 
shall be taken into account. This says nothing about moneys in hand 


Supplement to The Australian Accountant—June, 1954 





164 CURRENT TAXATION June, 1954 





in lieu of such trading stock. Subsection (3) merely defines how the 
value of trading stock at the beginning of each year shall be assessed ; 
subsection (4) deals with the same figure at the end of the year. Sub- 
sections (5) and (6) provide for subtracting one figure from the 
other and including the net loss or gain in the income return. None 
of these subsections can have any application to a case in which money 
has been substituted for stock during the year.’’ 


COMMONWEALTH COMMITTEE ON TAXATION 


The following statement was made on 25 March 1954 by the 
Treasurer, Sir Arthur Fadden :— 

‘‘The Commonwealth Committee on Taxation, appointed by the 
present Government immediately upon its assumption of office in 
1949, has held its final meeting. At the conclusion of the meeting, 
which occupied three days, the Committee went out of existence. 

‘‘The Committee was appointed in pursuance of the promise 
made during the election campaign that the Government would take 
early action to overhaul, rationalise and simplify the taxation laws 
of Australia. 

‘‘The Committee was originally constituted under the chairman- 
ship of Mr. E. 8. Spooner, with Dr. Hannan and Messrs. 8. B. Holder, 
J. A. L. Gunn, R. S. Turner and J. W. Hughes as members. Upon 
the death of Dr. Hannan in 1950, his place was taken by Mr. Gordon 
Wallace, Q.C. When Mr. Spooner died in 1952, Mr. S. B. Holder 
became acting chairman, a position he has occupied ever since. 

‘‘Within the Committee’s wide terms of reference, many varied 
and complex taxation questions were referred to it for its considera- 
tion. The Committee visited each capital city and received written 
and oral evidence from many representative bodies and individuals. 
Several members of the Committee took the opportunity while over- 
seas on normal business matters to enquire into the taxation systems 
of the countries visited so as to better equip themselves to deal with 
Australian problems submitted to the Committee. 

‘‘The Committee presented reports on many different phases of 
Australian taxation. The majority of these reports have already been 
tabled in Parliament; the remainder are still under consideration. 

‘The Committee’s reports have been of the utmost value to the 
Government. Many of the major simplifications already effected in 
the taxation laws have had their origin in recommendations of the 
Committee. 

‘**T desire to pay a tribute to members of the Committee. Each 
brought to the Committee’s deliberations not only the expert know- 
ledge of his own particular profession, but a wide general knowledge 
of commercial and industrial practices. The Committee unfailingly 
founded its recommendations on its conception of what would be best 
in the common interest and the thanks of the community are due to it 
for its efforts.’’ 


SALE OF PLANT MAY BE MEANS OF RECOUPING PAST 
LOSSES 


Under s. 80, a loss may be carried forward as a deduction for a 
period not exceeding seven years. A taxpayer might be in danger of 
losing the benefit of the deduction under s. 80 through the passage of 
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time. A solution of the problem might be found in s. 59 (2). The 
taxpayer could form a company and sell his business to it. The plant 
used in the business could be sold to the company for a sum in excess 
of its depreciated value, the excess being sufficient to absorb hitherto 
unrecouped losses. 


Section 59 (2) provides that if the ‘‘consideration receivable’’ in 
respect of the disposal exceeds the depreciated value at the time of 
disposal, the excess, to the extent of the amounts allowed and allow- 
able in his assessments, shall be included in the taxpayer’s assessable 
income of the year of disposal. Section 59 (3)(a@) provides that the 
‘*eonsideration receivable’’ in the case of a sale of depreciated pro- 
perty is the sale price, less the expenses of the sale of the property. 
In a word, s. 59 (2) is mandatory. Moreover, the sum which must be 
treated as assessable under that provision must also be calculated in 
accordance with the declared sale price of the plant. The Com- 
missioner has no authority to refrain from assessing under s. 59 (2) 
and he has no authority to alter the price for which the plant is 
declared to be sold. If the plant is sold for a sum equal to or less 
than its original cost, the whole of the amount by which the net sale 
price exceeds the depreciated value at the time of sale must be 
included in the vendor’s assessable income of the year of sale. As 
previously stated, the unabsorbed losses of previous years may be set 
off against such assessable income. 

Coming to the purchasing company, s. 60 (1) provides that it 
shall not be entitled to any greater deduction for depreciation than 
would have been allowed to the vendor if he had retained it. The 
proviso to s. 60 (1) states, however, that where an amount is included 
in the vendor’s assessable income under s. 59 (2), the purchaser 
shall be allowed depreciation caleulated on— 

(a) the sum of the amount included in the vendor’s assessable 
income, and 
(b) the depreciated value of the property immediately prior 
to the time of the sale. 
Where plant is sold for a sum less than original cost, the sums referred 
to in (a) and (b) equal the net sale price (i.e., the sale price less 
expenses of sale, not the full purchase price). 


Thus, in the above transaction, the vendor will absorb his past 
losses and the purchasing company will obtain an annual depreciation 
allowance based on the full sum paid by the company for the plant, 
less the expenses, if any, incurred by the vendor in selling it. 


DEALINGS IN WAR DISPOSALS GOODS 


Whether proceeds of sales of war disposals goods income of 
Victorian company which acquired goods or of Papuan 
company which assumed possession of and sold 
the goods 


W.A. Pty. Ltd. was incorporated in Victoria in June 1947, its 
directors and registered shareholders being two nominees for bene- 
ficial owners represented by C., Wn. and W. The company was 
formed to buy and sell war disposals goods. In August 1947 a docu- 
ment was executed by W.A. Pty. and one, Lord, which contemplated 
Lord obtaining an option from Vacuum Oil over disposals materials 
at Milne Bay, Papua, which option would be taken over from Lord 
by W.A. Pty. C. and Wn., being wealthy men, were interested if the 
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profits were tax free and they sought and were given advice that if 
the profit were made by a company resident in Papua such profit 
would be exempt. Prior to any offer being made by Vacuum, another 
party, B., agreed to take a one-third interest in the venture, the 
remaining two-thirds to belong to W.A. Pty. Vacuum’s offer to sell 
materials at Milne Bay to Lord for £65,000 was accepted following 
on the spot inspection by W. and B. At the same time as Lord exer- 
cised his option from Vacuum, W.A. Pty. exercised its option against 
Lord and thereafter Vacuum completed the negotiations direct with 
W.A. Pty. The purchase money from Vacuum was payable £5000 
forthwith, £25,000 on execution of the contract and £35,000 three 
months thereafter. On 17 October, C. paid the £5000 deposit from 
money provided by Wn., B. and C. in equal thirds. On 3 November 
decisions were made at a conference of the interested individuals 
(1) to form a Papuan company for the purpose of taking over 
W.A. Pty.’s contract, and (2) for the new company to be financed 
initially by loans from C., Wn. and B. in equal proportions. The 
beneficial shareholders in the Papuan company were to be W.A. Pty. 
as to two-thirds and B. as to one-third. The formation of the Papuan 
company was put in hand; meanwhile C., Wn. and B. between them 
put up £25,000, which was paid to Vacuum on the signing by W.A. 
Pty. of the contract on 13 November 1947. The Papuan company was 
actually incorporated on 26 November 1947, its directors being W. 
and B., who both proceeded to Milne Bay, where they remained for a 
long period. The contract made between Vacuum and W.A. Pty. 
defined the latter as including its assigns, but the contract was never 
assigned by any formal instrument to the Papuan company, which 
did, however, under the direction of W. and B., proceed to collect 
and realise the disposals goods. Sales were made in the name of the 
Papuan company as vendor through Melbourne agents appointed by 
it. C. in Melbourne was kept constantly informed by correspondence 
from W. in Papua of the progress of the Papuan company’s activi- 
ties. In November 1947 C. had opened a No. 2 account with his 
Melbourne bank into which three sums of £2000 provided by C., Wn. 
and B. were paid; the expenses of W. and B. in going to Papua 
prior to incorporation of the Papuan company were met from this 
account and amounts were later transferred therefrom to the Papuan 
company’s bank account at Port Moresby. From February 1948 large 
sums representing the proceeds of sales of disposals goods were paid 
under authority from the Papuan company into C.’s No. 2 account 
and from that account C. repaid the moneys advanced by himself, 
Wn. and B. A final payment to Vacuum was also drawn on that 
account. Finally, in May 1951, the balance of £117,435, then in C.’s 
No. 2 account, was, following a directors’ meeting of the Papuan 
company held in Melbourne, transferred to a new account opened in 
the Papuan company’s name. The Commissioner apportioned the 
profit earned by the Papuan company as to two-thirds to W.A. Pty. 
and as to one-third to B. and assessed accordingly on the basis that 
the Papuan company was in law the agent of W.A. Pty. and B. 
Alternatively, the Commissioner relied on s. 260. 

Held: (1) W.A. Pty. did not derive any assessable income con- 
sisting of the profits earned by the Papuan company, that company 
having entered into possession of and realised the goods on its own 
behalf and not as agent for W.A. Pty. Ltd. 

(2) There was no agreement or arrangement that could be 
avoided under s. 260, the case being simply one of a choice between 
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two courses of action, one of which would, and the other would not, 
expose those interested to liability. (War Assets Pty. Ltd. v. F.C. of 
T. (1954), 6 A.I.T.R. (in course of publication) .) 

The following are extracts from the judgment of the Full Court: 
‘‘The P. F. Cody No. 2 account was opened before the date of the 
incorporation of that company, but it was opened as an account into 
which its promoters could pay the necessary moneys to finance the 
preliminary expenses of the company and in the expectation, which 
the promoters knew would be realised because they were in a position 
to control the company, that the new company would assume the 
responsibility after incorporation, as it did, for moneys expended on 
its behalf prior to its incorporation. The sum of £6000 was paid into 
the account to finance the working expenses of the new company. Of 
that money £2000 belonged to Baker and it was never intended that 
Baker should have any interest in the appellant company; he was to 
acquire a one-third interest in the venture by becoming the holder of 
one-third of the shares in the Milne Bay Company. Cody, Wren and 
Westhoven were to benefit from the venture through their beneficial 
ownership of the shares in the appellant, which was to become the 
beneficial owner of two-thirds of the shares in the Milne Bay Com- 
pany. Not only was the Milne Bay Company to sell the war materials 
but it was to do so to make the profit for itself. This was the very 
essence of the transaction. Only in this way could the immediate 
assessment of income tax be avoided. If the residence of the company 
as well as the place of incorporation was Papua, no income tax 
would be incurred by the real beneficiaries in respect of the profits 
until this company should declare a dividend, a declaration that could 
be delayed indefinitely. The conclusion seems inevitable that the 
Milne Bay Company entered into possession of the war materials and 
sold them on its own behalf. No doubt the question whether it did so 
with the assent of War Assets involved matter of law as well as of 
fact. But we think that, constituted and controlled as the appellant 
company was, the knowledge and intention which animated all parties 
to the transaction must be imputed to the appellant company. That 
in substance means that the benefit of the contract between the 
appellant and Vacuum was made over by the appellant to the Milne 
Bay Company. If the goods were vested in the appellant, they passed 
to the Milne Bay Company. The inference that the benefit of the 
contract was made over to that company arises from a combination 
of facts. The persons who really controlled the appellant intended 
that the contract should be assigned and knew that the Milne Bay 
Company was selling the war materials as owner. In furtherance of 
this intention the Milne Bay Company took possession of the materials 
as owner and of the proceeds as its own. It was only in this manner 
that effect could be given to Baker’s interest in the venture. As 
assignee, the Milne Bay Company would be bound to indemnify the 
appellant against the payment of the purchase money owing by the 
appellant to Vacuum. The appellant never made any payments to 
Vacuum out of its own funds and never had any funds to do so. The 
moneys to pay the deposit and purchase moneys to Vacuum were all 
provided by Cody, Wren and Baker or out of the proceeds of sale of 
war materials by the Milne Bay Company. The moneys provided by 
Cody, Wren and Baker were regarded as advances to the Milne Bay 
. Company which were to be repaid by that company out of the pro- 
ceeds of sale of the war materials. These considerations appear to us 
to be enough to show that the first contention of the Commissioner 
should fail. ... 
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‘‘The reasoning upon which the judgment of Fullagar, J., pro- 
ceeds seems in the end to place the case for the Commissioner upon a 
legal basis that amounts to a constructive trust of the profits for the 
appellant. For, in the final analysis, the agency is imputed to the 
Milne Bay Company because the property in the abandoned war 
materials remained in the appellant company; and from these two 
elements, the imputed agency and the continuance of the proprietary 
right in the materials, the appellant’s supposed title to the money is 
made to accrue, and not from any intention of any of the parties to 
the transaction. Stated in the abstract the proposition is that, because 
there is found to be a right in a party to have a constructive trust 
of a fund declared in his favour, he can on that ground without 
more be considered to have ‘derived’ the moneys constituting the 
fund. This may be so, but it is not very convincing. It is hardly a 
situation within s. 19 of the Income Tax Assessment Act. But passing 
that question by, there is still the question whether there is a 
sufficient foundation for treating the Milne Bay Company as an 
agent of the appellant company liable because of a fiduciary character 
to account for the profits. The supposed agency at least was an 
agency by construction of law imputed because without that relation- 
ship the Milne Bay Company’s dealings with the materials seemed to 
lack any warrant. But the profits were the result rather of the exer- 
tions of the Milne Bay Company in an enterprise, than of the mere 
disposal of the appellant’s property. The whole thing was an adven- 
ture and the profits are the fruits of the adventure. It is certain at 
least that the appellant took no part in the adventure, was never 
intended to do so, and that it never received any part of the proceeds. 
Even if we were wrong in the view we have expressed that the Milne 
Bay Company became entitled to deal with the materials, we would 
still be of opinion that none of the profits were ever received by or on 
account of the appellant company. If the Milne Bay Company did 
not derive the profits it seems to us that there is still no sound ground 
for saying that it was the appellant company that did so. When all is 
said and done the profits never came into the possession, order or 
disposition of the appellant or under its direction. 


‘*To state it in another way, if the property in the goods passed 
from the appellant to the Milne Bay Company before being disposed 
of by the transactions which yielded the profits now in question, those 
profits must have been derived by the new owner of the goods and 
not by the appellant; and if, on the other hand, the property re- 
mained in the appellant until disposed of by those transactions and 
all authority, consent or acquiescence on the part of the appellant 
were denied, the disposal was nothing but a wrongful conversion 
from which profits were derived by the party committing it, and 
only a right of action for damages accrued to the appellant, damages 
which the appellant never for a moment claimed.’’ 


Dealing with the Commissioner’s contention, under s. 260 the 
Court said :— 


‘*Mr. Holmes submitted that the agreement or arrangement that 
was come to was that the appellant and Baker as to two-thirds and 
one-third respectively would purchase the war materials in the name 
of the appellant and would resell these goods at a profit and that it 
was also agreed or arranged that, for the purpose of avoiding income 
tax, the profit should be made by a Papuan company selling the goods 
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and retaining the profits. He submitted that if you avoid, or to use 
the word in the judgments ‘annihilate’, the latter agreement or 
arrangement as having any of the purposes or effects referred to in 
the section you find the profits from the sale of the goods are held by 
Cody, in accordance with the former agreement or arrangement, on 
trust for the appellant and Baker in two-third and one-third shares. 
But the difficulty in the path of Mr. Holmes is that there never was 
any such antecedent agreement or arrangement. If you avoid the 
latter agreement or arrangement you are left with nothing. Certainly 
you are not left with the profits in the hands of the appellant. Various 
plans were discussed but no other agreement or arrangement was 
ever reached by anyone except that the Milne Bay Company should 
sell thé goods and make the profit. The present case is simply one of 
a choice being presented to the appellant and Baker as prospective 
taxpayers between two courses, one of which would, and the other 
would not, expose them to liability. As was said in Clarke’s Case 
(1932), 48 C.L.R. 56, the deliberate choice of the second course cannot 
readily be made a ground of the application of s. 260. We are of 
opinion that the second contention of the Commissioner also fails.’’ 


APPLICATION OF 8. 102 IN CALCULATING 
DIVISION 7 TAX 


The governing director, X, of taxpayer company settled £6400 
upon trust for Mrs. X and his two infant children by deed dated 
20 August 1946. Pursuant to their powers, the trustees applied for 
and were allotted 6400 ‘‘B’’ shares in taxpayer company. The trust 
funds were to be held until the children attained twenty-one years of 
age or, in the event of neither attaining that age, for Mrs. X abso- 
lutely. Trustees were empowered at their discretion to apply the 
income for the maintenance or other benefit of the children whilst 
minors or to pay it to Mrs. X. Taxpayer company was assessed by 
the Commissioner to Division 7 tax for the years ended 30 June 1947 
and 1948 by notionally treating part of the undistributed income of 
the company as income of the settlement and applying a rate of tax 
calculated under the provisions of s. 102 (1)(b). Taxpayer objected 
that s. 99 should have been applied in determining the rate of tax on 
the notional distribution, as the trust was outside the provisions of 
s. 102 or, alternatively, that the Commissioner should have exercised 
his discretion and applied s. 99 and not s. 102. 


Held: As part of the undistributed amount notionally attributed 
to the settlement was ‘‘applicable’’ (capable of being applied) for 
the benefit of the children, the provisions of s. 102 were properly 
called in aid by the Commissioner in assessing the company to addi- 
tional tax (4 C.T.B.R. (N.S.) Case 13). 


BASIS OF DETERMINING OBJECTIONS WHERE VALUE 
OF WORK IN PROGRESS ASCERTAINABLE ONLY AT 
END OF PERIOD OF YEARS ASSESSED BY 
COMMISSIONER 


Determination of market selling value of work in progress 


In a series of assessments the Commissioner, in 4 C.T.B.R. (N.S.) 
Case 5, increased the aggregate taxable income of an engineering 
company by £22,238 for the five years 1941-1945. The increase was 
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the result of adjustments to the value of work in progress and stock 
on hand and the exclusion from stock on hand of items manufactured 
by the company but used by it as plant. The company’s value of 
work in progress at 31 July 1940 was accepted by the Commissioner’s 
investigator, but the closing value of the work at the end of each year 
was arrived at by deducting from the apparent cost of the work in 
progress, based on the company’s records, (a) items treated by the 
investigator as plant, and (b) percentages, varying each year, to 
reduce the closing figures to approximate actual cost, as it was found 
that the company’s own charging rate in its cost records exceeded 
actual cost. On review of the company’s objections, the main question 
was how should the market selling value of work in progress be deter- 
mined. The Board abandoned any effort to arrive at a work in pro- 
gress value at the end of each year, but accepted the investigator’s 
starting figure for work in progress at 31 July 1945, namely £50,777, 
from which the investigator calculated a closing value of £44,095. On 
evidence adduced before it, the Board excluded from the investi- 
gator’s starting figure amounts for certain jobs proved not to have 
been on hand at 31 July 1945 and arrived at a closing value of 
£26,798, a reduction of £17,297 on the investigator’s figure and in 
the aggregate taxable income for the five years concerned. The Board 
then allocated the aggregate taxable income as determined by it over 
the respective years in proportion to sales for each year. On the 
Board’s determination, the aggregate omitted taxable income was 
£4941, being the aggregate increase of £22,238 on the Commissioner’s 
assessments reduced by £17,297 arising from the Board’s determina- 
tion of the value of work in progress and stock at 31 July 1945. In 
the result the Board reduced the three amended assessments and 
increased the two original assessments. 


Per the Board: Amended assessments for the first three years of 
the five-year period were authorised, as the Commissioner had proved 
that in each year some expenditure on plant had been claimed in the 
company’s returns to be repairs. 


Per the Board: In the circumstances of this case, market selling 
value of work in progress was the equivalent of the estimated actual 
eost to the day of valuation. 


Per Mr. A. Fletcher: Market selling value is the actual or hypo- 
thetical sale price to an actual or hypothetical purchaser and no 
allowance is permissible for future selling and delivery expenses. 


The Commissioner has appealed to the High Court from the 
above decision. 


SOURCE OF SALARY 


The taxpayer held the office of East African Commissioner in 
London in the service of the East Africa High Commission, a cor- 
porate body with headquarters in Kenya. The question at issue was 
whether he was assessable to U.K. tax under Schedule E in respect of 
the whole of his salary, or under Case V of Schedule D as a foreign 
possession and thus liable to tax only on such part of his salary as 
was remitted to the United Kingdom. Held: the taxpayer was assess- 
able under Case V of Schedule D (Thomas v. Norton (1952), 34 T.C. 
398). 
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CITY OFFICE BUILDING USED BY GRAZIER IN 
ADMINISTERING PASTORAL PROPERTIES 
NOT DEPRECIABLE 


Taxpayer company, which owned and operated grazing pro- 
perties, claimed depreciation on a city building bought by it in 1949 
and used for the working accommodation of its head office employees 
who were engaged in administrative and accounting functions. Held: 
the building being on city land far removed from the grazing pro- 
perty was not a ‘“‘structural improvement on land which is used for 
the purposes of agricultural or pastoral pursuits’’ within the meaning 
of s. 54 (2)(b) (4 C.T.B.R. (N.S.) Case 6). 

‘‘Normally, the improvements would be on land part and parcel 
of the grazing property itself, and, if owned and used by the tax- 
payer during the year for the purpose of producing assessable income, 
would be the subject of depreciation as plant, unless used by him for 
domestic or residential purposes. 

‘When the structural improvement is not on land part and 
parcel of the grazing property, but is physically separated from it by 
many miles, the use to which that land is put must necessarily be 
found in the nature of the activities conducted within the structural 
improvement, the alleged ‘plant’ under s. 54. 

‘Undoubtedly, the relevant activities of the head office staff were 
necessary, or, at least, it was commercially expedient for the taxpayer 
to have them, in order to carry on its grazing business efficiently. 
No doubt, a claim for a deduction of the outgoings so involved, or 
relevant portions thereof, could be sustained under s. 51. But the 
taxpayer’s burden is not necessarily discharged by such proof. Land, 
on which work is performed that is necessary for carrying on a 
pastoral business on other land, is not ipso facto land that is used 
for the purposes of pastoral pursuits. The nature of the work itself 
must be scrutinised ; and, in this reference, such work is accountancy, 
buying and administrative work, and so it remains, irrespective of 
the various classes of businesses for which it might be, and commonly 
is, performed. The land on which such work is exclusively carried 
out remains, I think, land used for the purposes of accountancy, buy- 
ing and administrative pursuits, and does not suffer a transformation 
into land used for something else, i.e., for the entirely different pur- 
suit for which it is necessarily performed.’’ Per Mr. J. F. McCaffrey. 

The taxpayer has appealed to the High Court from the above 
decision. 


BUSINESS BEQUEATHED SUBJECT TO PAYMENT OF 
ANNUITY BY LEGATEE 


The taxpayer inherited his father’s business under a will which 
provided that, as a condition of the taxpayer accepting the bequest 
and devise, he pay his mother a monthly annuity, together with the 
maintenance and charges on her home. Held: the annuity and other 
payments so made by the taxpayer were not allowable deductions 
(Wilson v. Minister of Nat. Rev., [1953] Can. T.C. 463). ‘‘As I read 
the will of the appellant’s father, its intention was clearly to confer 
on the appellant an option to acquire—and, in effect, to purchase— 
the business and the property ... money paid for acquiring the busi- 
ness or for property in which a business is to be carried on is a 
capital expenditure and none the less so if it is paid in part or in 
whole by a series of annual payments.’’ Per Cameron, J., at p. 472. 
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As pointed out by the learned editor of the Canada Tax Cases, if 
property be left in trust, with an annuity to A, the remainder of the 
income and ultimately the capital to B, A and B are each taxed 
separately as to the income they receive. But if property be left to 
B on condition that he assume the obligation to pay an annuity to 
A, not only is the annuity taxed in full to A, but no part of it is 
allowed as a deduction to B. 


ENGAGEMENT TO MANAGE BUSINESS ON BEHALF 
OF OWNER 


Whether manager a person who carries on a business 


The owner of a grazing property, having enlisted in the A.I.F., 
his wife and daughters took over the running of the property. An 
agreement was made between the owner, as principal, and his wife 
and daughters whereby they together were to conduct and manage 
the business on behalf of the owner; the wife and daughters were, in 
terms of the agreement, to be paid as consideration for their services 
one-half of the profits as determined annually and it was provided 
that such payment should not constitute the payees partners of the 
owner in the business. The wife and daughters did in fact conduct 
and manage the business as agreed. Taxpayer, one of the daughters, 
claimed that the averaging provisions should be applied in her assess- 
ments on the ground that she was ‘‘a person who carries on in Aus- 
tralia a business of primary production’’ within the meaning of 
s. 157 (2). Held, disallowing the claim, a person who manages or 
conducts a business on behalf of the owner of the business in the 
way that an employee manages or conducts such a business is not a 
person who ‘‘carries on ...a business’’ (4 C.T.B.R. (N.S.) Case 27). 

‘The effect of s. 157 of the Act is to confine the application of 
Division 16 to a person ‘who carries on in Australia a business of 
primary production’. The expression ‘carries on a business’ is in no 
way defined in the Act and must, in my opinion, be given the mean- 
ing ordinarily attributed to it. This meaning would, in my opinion, 
limit the application of the words to a person who carries on a busi- 
ness, either alone or with others, on his or their (including his own) 
behalf. It would not extend to a person who manages or conducts a 
business on behalf of the owner of the business in the way that an 
employee manages or conducts such a business. To put the matter in 
its simplest form, I do not think it could be said that a person who is 
merely employed in a business, in however important a capacity, 
carries on that business. Put the opposite way, I think that, in order 
to carry on a business, a person must be, in some sense, the owner or 
part owner of the business. He must do more than conduct and 
manage it on behalf of the owner, even if his reward be a payment 
of a part of the profits.’’ Per Mr. H. H. Trebileo. 


REMUNERATION OF DONOR FOR MANAGEMENT OF 
TRUST PROPERTY 


Whether “benefit” to donor under s. 102 (2)(d) of N.S.W. 
Stamp Duties Act 


By s. 102 of the New South Wales Stamp Duties Act 1920-1940: 
‘*For the purposes of the assessment and payment of death duty... 
the estate of a deceased person shall be deemed to include and consist 
of the following classes of property ... 
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(2)(d) Any property comprised in any gift made by the 
deceased at any time, whether before or after the pass- 
ing of this Act, of which bona fide possession and 
enjoyment has not been assumed by the donee imme- 
diately upon the gift and thenceforth retained to the 
entire exclusion of the deceased, or of any benefit to 
him of whatsoever kind or in any way whatsoever 
whether enforceable by law or in equity or not and 
whenever the deceased died.”’ 

In 1924, F., by a deed of trust, declared that he held certain lands 
therein described, which were held and used by him as grazing pro- 
perty, on trust for himself and his four children as tenants in common 
in equal shares. A number of powers and discretions were conferred 
on the trustee, including wide powers of management. In addition to 
reimbursing himself all expenses incurred in the administration of 
the trust, the trustee was to be entitled to remuneration for all work 
done by him in connexion with the trust as if he were not a trustee. 
F. acted as trustee until his death in 1947. During the time he acted 
as trustee he received varying sums as remuneration under the trust 
and, after deducting these sums and other outgoings and expenses, he 
divided the profits received from the trust properties into five equal 
shares, crediting one share to himself and one share to each of his 
children. He applied the amounts credited to each of the children to 
their maintenance and education until they came of age, after which 
they were paid to the children. After F.’s death, the Commissioner 
of Stamp Duties assessed the death duty payable in respect of his 
estate on the basis that the final balance of the estate included the 
whole value of the trust property. The appellant, the executor of 
F.’s will, appealed against this assessment, contending that only one- 
fifth of the value of the trust property should have been included in 
the final balance. Held (by the Privy Council): (i) to bring a case 
within the scope of s. 102 (2)(d), it was not sufficient to take the case 
as a whole and to find that the settlor had continued to enjoy sub- 
stantial advantages having some relation to the settled property, but 
it was necessary to consider the nature and source of each such advan- 
tage, and to determine whether or not it was a benefit of such a kind 
as to come within the scope of the section; (ii) the use by F. of the 
income which accrued to his children for their maintenance and 
education was not such as to bring the case within the section, since 
it was in their best interests, and any advantage which F. obtained 
thereby was not at their expense, nor did it impair or diminish the 
value of the gift to them or their enjoyment of it and any such 
advantage was not a benefit within s. 102 (2) (d); (iii) but the taking 
by F. of remuneration under the trust, even though he was authorised 
so to do, was a benefit to him within s. 102 (2)(d), since it must have 
come out of the trust property and must, therefore, have diminished 
the amount available for division among the tenants in common for 
their enjoyment. Accordingly, the property comprised in the gift 
must be included in the dutiable estate of the deceased donor (Oakes 
vy. N.S.W. Comr. of Stamp Duties, [1953] 2 All E.R. 1563). 


DEDUCTION WHERE LESSEE PURCHASES REVERSION 
OF FREEHOLD 
Taxpayer company paid a premium of £9375 for the assignment 
to it of a lease with an unexpired term of 4} years. It entered into 
possession of the demised land on 31 March 1951 and nineteen days 
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later purchased the freehold. The Commissioner allowed a deduction 
of £115 under s. 88 (1), being the proportionate part of £9375 
applicable to the nineteen days taxpayer was lessee of the land. Tax- 
payer claimed a deduction of the balance of the premium or, alterna- 
tively, a further deduction calculated by apportioning the number of 
days from entering into possession to 30 June 1951 over the total 
period of the lease. Held: Claim disallowed (4 C.T.B.R. (N.S.) Case 
32). 

‘*We think that the expression ‘and in the year of income he is 
the lessee of the land’ means the period, within the space or limits of 
the year of income, during which the taxpayer fulfils the statutory 
essential of actually being a lessee. We reject the argument that, so 
long as the taxpayer is the lessee for any single moment of time within 
the year of income, he is entitled to a deduction as well for the sub- 
sequent portion of the year that he is the freeholder.’’ Per Board 
No. 3. 


TRADING STOCK IN HAND 


Base stock method disapproved 


The English Court of Appeal held in Patrick v. Broadstone Mills 
Litd., [1954] 1 All E.R. 163, that the taxpayer, a cotton spinning 
company, was not entitled to use the base stock method in valuing 
its fixed process stock on machines and its spare process stock await- 
ing process. The Court of Appeal held that, in the computation of 
profits for U.K. income tax purposes, the value of these stocks should 
be taken into account at the beginning and end of the accounting 
period at actual cost or market price, whichever was the lower. 


DUAL RESIDENCE OF COMPANIES 


Marine insurance business carried on in New Guinea 


Taxpayer company, which carried on a marine insurance busi- 
ness wholly within New Guinea, was incorporated and had its regis- 
tered office in the Territory. The company was a wholly owned 
subsidiary of a large Australian company; its directors resided and 
met in Sydney where the seal and share register were kept. Subject 
to a maximum limit set by the directors on any one risk to be carried 
by it, the company wrote its insurance business within the Territory 
under the administration of a resident manager. The only administra- 
tive transactions done outside the Territory comprised re-insurance, 
staff appointments, dividends, use of seal, etc. The financial books 
were kept in the Territory. In a period of ten years there were seven 
visits of directors to the Territory. Income from insurance premiums, 
which made up nearly the whole of the company’s income, was ad- 
mitted to be derived from sources within the Territory; the company 
admitted it was a resident of Australia, but claimed that it was also 
a resident of the Territory, so that its premium income was exempt 
under s. 7. Held: on the facts the company was a resident of New 
Guinea (4 C.T.B.R. (N.S.) Case 10). 

‘‘In North Australian Pastoral Co. Ltd. v. F.C. of T. (1946), 71 
C.L.R. 623, the factor of superior or directing authority as establish- 
ing residence of a compuny received further consideration from the 
learned justice who formulated the principle adopted in the Court 
of Appeal in the English case above mentioned. At p. 629, 71 C.L.R., 
he said: ‘In the first place, it is well to remember that the basal 
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principle is that a company resides where its real business is carried 
on and that it is for the purpose of ascertaining where that is that 
the subsidiary principle is invoked that the place where the superior 
direction and control is exercised determines where the real business 
is carried on’. It may be inferred from this statement that the place 
where the superior direction and control are exercised, whilst being 
of major importance, is not the sole factor in determining where the 
real business is carried on. His Honour then went on to say, at p. 630: 
‘The tendency to treat the matter as altogether a question of degree 
and of fact has increased’. In the case before him Dixon, J., ex- 
perienced no difficulty in finding that the company had a dual resi- 
dence notwithstanding the infrequent exercise of the superior 
controlling authority by a director in person in the locality where 
the business was carried on (vide pp. 633-634: ‘There has not been a 
case so far in which, although the place where the substantial business 
of a company is carried on is the same as that of its incorporation 
and its formal life, the company has been held not to reside there’. 
On the facts of that case I take His Honour to mean by ‘substantial 
business’ the active business operations from which its revenue was 
derived. It cannot mean the exercise by directors of superior 
authority, because that was done substantially in Brisbane. 


**The substantial business of the taxpayer company was almost 
wholly carried on within the Territory of New Guinea where it was 
incorporated and had its formal existence and on the facts proved in 
evidence I am of the opinion that the inference cannot be drawn that 
the company did not reside in the Territory. A greater measure of 
control rested with the company’s manager in New Guinea than that 
exercised by the local manager in the North Australian Pastoral Com- 
pany’s Case and so far as it is a necessary requirement of residence 
for a director to be present on the company’s business in the locality 
where residence is claimed, that requirement was met by seven visits 
of directors in the period under review. In some respects the taxpayer 
company has a stronger case than that of the Pastoral Company 
because the whole of its revenue (excepting the small commissions) 
was received in the place where its business was carried on, namely 
the Territory, and this gave rise to the fact that all accounting entries 
originated in the local office and not in the office where the directors 
met. In addition, much less use was made of the directors’ office in 
Sydney for administrative transactions and decisions than was made 
of the Brisbane office by the Pastoral Company.’’ Per Mr. F. C. Bock. 


NEWSAGENCY AND LOTTERY AGENCY TREATED AS 
SEPARATE BUSINESS 


Taxpayer and wife were partners in a newsagency and Golden 
Casket agency conducted on leasehold premises in a busy thorough- 
fare. Newspapers were sold both from (a) shop premises and (b) 
nearby street corners and a sports oval whenever it was used for 
sporting fixtures. The average weekly sales from (a) were 3500 units 
and from (b) 10,000 units. Papers sold from street corners were 
collected by newsboys from outside the shop and those sold from the 
oval were del’vered there. Taxpayer took to the shop papers for sale 
over the counter. Lottery tickets were sold from the shop premises. 
On 1 January 1948, taxpayer and wife sold their business for an 
undivided sum of £3000 for the newsagency, goodwill, stock and 
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plant. They agreed to obtain the landlord’s consent to transfer of 
the lease and to arrange to transfer their agencies to the purchaser. 
The Newsagency Transfer Board valued the newspaper selling rights 
at £2025, and this amount, together with a sum of £740, was included 
in the partnership return as a ‘‘premium.’’ Taxpayer objected to 
inclusion of his share of both amounts in his assessment. Held, on 
the evidence, taxpayer and his wife carried on two separate businesses, 
that of a newsagency and of a Golden Casket agency. The considera- 
tion for goodwill of the former, valued at £2025, was not attached to 
the premises and was therefore not a ‘‘premium’’. The goodwill of 
the latter was attached to the premises and the sale consideration 
determined at £740 was a premium (4 C.T.B.R. (N.S.) Case 19). 


PROFIT ON SALE OF UNSUITABLE RAW MATERIAL 


In 1951, the taxpayer bought a large quantity of resin, the 
articles made from which proved to be unsatisfactory. The unused 
stock of resin was sold in bulk at a profit. Held: the profit was assess- 
able (No. 123 v. Minister of Nat. Rev. (1953), 9 Can. Tax A.B.C. 216). 


TRAVELLING EXPENSES IN GOING FROM ONE PLACE 
OF BUSINESS TO ANOTHER 


A. was the governing director of a private company having its 


registered office in Wellington and carrying on business there as 
general merchants. He resided in Wellington and attended personally 
to the company’s business there. 


He was the owner of a farm of 763 acres in Hawke’s Bay, some 
200 miles from Wellington. He had a manager resident thereon, but 
he himself made frequent journeys to the property for the purpose 
of generally supervising the farming operations, of doing certain 
work thereon, and of visiting stock sales, ram fairs, and the like. For 
the tax year under review, the taxpayer derived income from the 
farm. From his total income, he claimed to deduct for tax purposes 
the sum of £240, representing his estimate of the travelling expenses 
incurred in making the journeys to the farm from Wellington to 
attend to the work on the farm, and of travelling to stock sales and 
other places on farming business. 


The Commissioner of Inland Revenue disallowed the deduction, 
and A. appealed against that decision. 


Held: 1. That, on the facts, the taxpayer devoted substantial 
personal attention to both the business of the company in Wellington 
and to the farming operations in Hawke’s Bay, and that the pro- 
duction of his total assessable income was materially dependent on 
that personal attention. 


2. That the expenses of travel between Wellington and the farm, 
and of travelling to stock sales, ram fairs, and the like, were ‘‘ex- 
penditure exclusively incurred in the production of assessable in- 
come’’ within the meaning of s. 80 (2) of the Land and Income Taz 
Act 1923. (A. v. I.R. Comr. (1953), 6 A.I.T.R. (in course of 
publication ).) 
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DISTRIBUTIONS TO UNIT TRUST CERTIFICATE HOLDERS 


Part representing distribution of profits on varying securities not 
assessable.—As a unit certificate holder in a unit trust taxpayer 
received in two half-yearly distributions from the trustees £830, com- 
prising £440 from income by way of dividends and interest and £390 
from profits on the realisation of shares and sales of rights. The 
Commissioner assessed taxpayer on the £390 as being income from 
personal exertion in terms of s. 25 (1) or s. 26 (a) and on the £440 
as being income from property. Taxpayer objected that the £390 was 
a capital receipt and not assessable income. In terms of a trust deed 
between a company which managed the trust (the managers) and 
an authorised trustee company (the trustees) the trustees held all the 
securities and received and distributed moneys from the operation of 
the trust. The beneficial interest in the trust fund belonged to the 
registered certificate holders and, subject thereto, to the managers. 
The funds of the trust could be invested only in securities and within 
limits named in the deed. The deed contained no power to traffic in 
securities. The managers kept a close watch on market conditions 
and parcels of shares in which trust funds were invested were, subject 
to the trustees’ consent, sold—pursuant to power in the deed to vary 
investments—whenever it appeared that such action would maintain 
security of capital and thus the value of each unit in the trust. 
Evidence accepted by a Board of Review was that securities were 
never acquired simply for speculation and that sales were made only 
in effect to preserve for the trust fund any increase in value which 
had occurred. In some instances rights to new issues of shares were 
exercised and on other occasions the rights were sold. Transactions 
entered into were extensive, long continued and, in the relevant years, 
consistently profitable. The trustees were to distribute all income by 
way of dividends, interest or similar receipts, but with regard to 
profits arising from the sale of securities and rights, a discretion 
rested with the managers either to treat such profits as cash produce 
available for distribution by the trustees or to retain them for re- 
investment in the trust fund. Over a number of years such profits 
were in fact treated as cash produce and formed part of moneys dis- 
tributed among unit holders. On appeal from a decision of a Board of 
Review (3 C.T.B.R. (N.S.) Case 90) confirming the Commissioner’s 
assessment— 
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Held, allowing the appeal, on the evidence as accepted by the 
Board the profits arising from the varying of securities and sale of 
rights did not arise from the sale of property acquired for profit- 
making by sale nor did they arise as the fruit of the carrying out of a 
profit-making scheme or from transactions forming incidents in the 
conduct of a business; accordingly, the moneys in question being 
capital profits in the hands of the trustees, they retained that char- 
acter when distributed to the unit holders who were the beneficiaries 
under the trust deed (Charles v. F.C. of T. (1954), 6 A.LT.R. (in 
course of publication) ). 


The following are extracts from the judgment of the Full Court 
(Dixon, C.J., Kitto and Taylor, JJ.) :— 


‘*Counsel for the Commissioner devoted a great deal of attention 
to the history of the dealings in securities and rights which actually 
took place in the course of the administration of the trust. The 
evidence established that these dealings were considerable; they 
occurred frequently and produced substantial profits. Indeed, most 
sales of securities were made at prices in excess of cost. Moreover, 
all the profits thus made, less such losses as were sustained, were paid 
out to the certificate holders in the half-yearly distributions, the 
managers exercising the discretion given them by cl. 13 (B) to include 
all these profits (less losses) in the ‘cash produce’. This was a course 
of action which obviously had been contemplated from the beginning; 
and if the proper conclusion from the evidence were that the mana- 
gers and the trustees co-operated in pursuing a systematic course of 
buying and selling securities for the purpose of producing profits 
and thereby swelling the half-yearly amounts of ‘cash produce’ avail- 
able for distribution to certificate holders, the Commissioner’s opinion 
that such profits should be treated as assessable income of the certi- 
ficate holders when paid over to them would be clearly correct. But 
the evidence of the only witness in the case, Mr. T. R. Groom, the 
managing director of Unit Trusts Limited, was that at no time were 
securities acquired for the express purpose of re-sale at a profit, and 
that sales were normally made when the managers anticipated a fall 
in the value of shares. The purpose (he explained in effect) was to 
preserve for the fund any increase in value which had occurred and 
which it seemed likely would otherwise be lost. He said that the 
general policy of the managers was to hold the securities as invest- 
ments, and that their ‘‘standard idea’’ in buying was to buy the best 
available securities and to hold them unless there appeared to be 
some very good reason for selling. The factors they had before them 
in buying, he said, were security, realisability, yield and possibility 
of capital appreciation, in that order. They had said something similar 
in a report for the half-year ended 15 December 1946: ‘...it is not 
the policy of the managers to buy securities with a view to their 
resale at a profit....’ Now, Mr. Groom’s evidence on these points was 
accepted by the Board of Review who saw him as a witness, and on 
this evidence the majority of the Board made findings which a mem- 
ber, Mr. Bock, expressed in these words :— 


‘The over-riding consideration in the changing of invest- 
ment was to ensure security of capital, which, in the manager’s 
view, included not only the purchase cost to them but also any 
advance in the market price which may have taken place after 
the date of purchase. From the witness’s evidence I think it 


Supplement to The Australian Accountant—July, 1954 





Juuy, 1954 CURRENT TAXATION 





must fairly be said that during the relevant period the mana- 
gers kept themselves closely informed of market trends and 
wherever they were of the opinion that securities were likely 
to fall in market value, parcels of shares were sold to avoid a 
reduction in value of each unit in the trust which would be 
consequent upon a decline in market value of the shares held.’ 


**We would not be justified in taking a different view, and the 
case therefore cannot be treated as one in which beneficiaries receive 
from trustees profits made by the sale of property acquired for the 
purpose of profit-making by sale.... We are considering here moneys 
which fall into the distributable fund because they are the proceeds 
of sale of rights or profits realised on the sale of capital assets of the 
trust not acquired for the purpose of sale at a profit. The title of the 
participants to have these moneys included in the distribution de- 
pends, therefore, upon the very facts which give them their capital 
nature. The case is not like that of an annuity payable out of a 
capital fund, for the very conception of an annuity imparts its own 
character to the payments made, notwithstanding the character of 
the fund resorted to for the payment. Here, it is as capital moneys 
of two particular descriptions that the sums in question find their 
way, via the distributable fund, into the hands of the certificate 
holders.’’ 


CONCESSIONAL DEDUCTIONS FOR DEPENDANTS 


Where taxpayer resident part of year maintains dependants resident 
whole of year.—Taxpayer arrived in Australia on 15 April 1951, 
from which date he was admittedly a resident of Australia. His three 
children, all of whom were under the age of sixteen years, were resi- 
dent in Australia during the whole of the year ended 30 June 1951. 
The Commissioner, in assessing taxpayer on the taxable income 
derived by him from all sources on and after 15 April 1951, allowed 
concessional deductions for each of his three children, but only to the 
extent that the appropriate amounts bore to the period within the 
year of taxpayer’s residence, i.e., 24 months. On objection— 


Held: a taxpayer who is resident during part of a year of income 
is entitled to a full concessional deduction for a dependant who is 
resident during the whole of that year. (4 C.T.B.R. (N.S.) Case 12.) 


The Commissioner appealed to the High Court from this decision, 
but the taxpayer decided not to contest the appeal. 


‘*Briefly, ss. 82a and 82B of the Assessment Act provide, inter 
alia, for specified allowable deductions to a resident taxpayer for 
certain resident dependants. No difficulty arises where both the tax- 
payer and the dependant are residents of Australia during the whole 
of the year of income, since the deduction is the full figure specified 
. in the table in s. 828 (2). Complications arise where either the tax- 
payer or the dependant is a resident during part only of the year of 
income (herein called ‘partly-resident’ for brevity). The case of the 
wholly-resident taxpayer with a partly-resident dependant is met 
under s. 82s (4)(a@), which provides for a reasonable apportionment 
by the Commissioner of the total deduction. There is no such pro- 
vision in the converse case of the partly-resident taxpayer with a 
wholly-resident dependant....As I have indicated supra, there is 
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no statutory provision for apportionment where the taxpayer is 
partly-resident, and the dependant wholly-resident. Applying the 
above considerations, I think that (other conditions being satisfied ) 
the taxpayer is entitled to the full deduction for the wholly-resident 
dependant, in lieu of the alternative of nothing’’: per Mr. J. F. 
McCaffrey. 


EXPENDITURE BY HOTEL LESSEE AS CONTRIBUTION TO 
COST OF INSTALLING IMPROVED BEER-CHILLING 
SYSTEM 


Necessity for lessor’s written consent.—With the lessor’s consent 
taxpayer, the lessee of an hotel, obtained permission to construct a 
cold room. The taxpayer and the lessor then agreed orally that the 
lessor would construct the cold room, install a refrigeration plant for 
it, repair the then existing refrigeration plant and replace the piping 
for drawing beer from the cellar to the bar. It was further agreed 
that taxpayer and the lessor should each bear one-half of the expen- 
diture incurred. The lessor had the work done by contract, to which 
the taxpayer was not a party. The work was done in July-August 
1946 and taxpayer reimbursed the lessor one-half of the expenditure. 
Taxpayer claimed deductions for year ended 30 June 1947 (a) under 
s. 88 (2) for expenditure on the cold room, and (b) under s. 51 (1) or 
s. 53 of expenditure on refrigeration plant and beer-drawing equip- 
ment. 


Held, (a) expenditure on construction of the cold room was not 
deductible under s. 88 (2) as it was not incurred with the written 
consent of the lessor, and (6) on the facts, expenditure on refrigera- 
tion and replacement of the beer-drawing system was of a capital 
nature, the work done being an integral part of the installation as a 
single unit of a new system of drawing beer (4 C.T.B.R. (N.S.) Case 
33). 


Referring to the claim under s. 88 (2), Mr. R. C. Smith said: 
‘*The consent which is required under the section is a consent given 
by the lessor to the lessee for making the improvements. The prepara- 
tion of the plans by the lessor’s architects and the entering into an 
agreement by the lessor with the builder to carry out the work do not, 
in my opinion, satisfy this test, even though done in pursuance of the 
prior oral agreement between the lessor and the taxpayer. They con- 
stitute dealings between the lessor and third persons—not the lessor 
and the taxpayer—and I am unable to accept the proposition that, 
because they were done in pursuance of the prior oral agreement, they 
constitute a written authority given by the lessor to the taxpayer 
within the requirements of the section.’’ 


On the second point the same member said: ‘‘If the cold room 
and refrigeration plant are to be looked upon as one system (i.e., for 
chilling the beer) and the beer-drawing equipment as a separate 
system, then grounds exist which might make the replacement of the 
piping a repair to the beer-drawing equipment. However, the tax- 
payer gave evidence that the whole of the work done, i.e., the installa- 
tion of the cold room, the refrigeration plant and the new piping, 
were all part and parcel of one new system. Looking at the extent 
and effect of the work done as a whole this appears to be the true 
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position. The piping was, except for that going to the saloon bar, 
worn out, but as a result of the construction of the cold room and the 
elimination of the cold boxes in the bars such piping necessarily took 
to some extent a different course to that which it previously took and 
such new course was dictated to a considerable degree by the con- 
struction of the cold room. 


‘*As I have previously said, the cold room was an improvement 
of a capital nature and, in my opinion, the installation of the new 
piping was so connected therewith as to make it not merely a replace- 
ment of a worn-out part of the beer-drawing equipment, but an 
integral part of a complete new system of drawing beer, which new 
system was installed as one unit. 


** As such, the new piping and the expenses in connexion with its 
installation are, in my opinion, of a capital nature and therefore fall 
within the prohibition expressed in s. 53 (1) which, whilst providing 
for a deduction in respect of repairs, specifically excludes expendi- 
ture of a capital nature.’’ 


CONTRIBUTIONS TO PENSION FUNDS 


Employees’ rights must be fully secured at time when contribution 
is set aside or paid—On 14 June 1949 the board of directors of a 
private company having some fourteen employees resolved to institute 
a staff superannuation scheme. No employee could join the scheme 


unless invited to do so by the company. Benefits to employees were 
secured by special endowment assurance policies and on 29 June 1949 
the insurance company issued four policies based on proposals dated 
15 June 1949. Under the policies the assured persons were the same 
as the lives assured, the policies not being endorsed in favour of the 
trustees of the scheme. As was permissible under the rules, the com- 
pany paid the full annual premium of £100 on each of two of the 
policies on the lives of A and B who were its only directors and share- 
holders; the company paid one-half of the premium payable on the 
policies on the lives of the only two other employees who were mem- 
bers of the scheme. A and B were both full-time salaried directors 
and neither had any other employment. The Commissioner formed 
the opinion that benefits were provided for A and B as shareholders 
and determined that of the sum of £200 paid on their account £100 
should be excluded as a deduction. The trust deed governing the 
scheme was not executed by the company until 7 December 1949. 
Held (Messrs. R. R. Gibson and A. C. Leslie, Mr. F. C. Bock dissent- 
ing): The rights of employees to receive benefits were not fully 
secured as required by s. 66 (1)(b) ors. 79 (1) on 15 June 1949 when 
the payments were made, and the deed securing their rights could 
not be made retroactive to secure such rights from that date (4 
C.T.B.R. (N.S.) Case 40). 


**Tt is to be observed that every finite verb occurring in s. 66 (1) 
before the operative words at the end of the subsection is in the 
present tense. This simply and clearly shows that it is contemplated by 
the legislature that s. 66 is not applicable unless conditions (a) and 
(b) of subsection (1) are found to be or have been satisfied at or by 
the time when the taxpayer concerned pays the sum to which the sub- 
section refers. A taxpayer is not under a legal obligation to pay a 
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sum unless the obligation exists before the sum is paid and the rights 
of employees to individual personal benefits for the provision of which 
the employer pays a sum to a fund are not fully secured unless the 
full security exists when he pays it for, quite apart from the implica- 
tions of the present tense of the verbs underlined, the Commissioner 
might in many cases never be in a position to determine whether or 
not s. 66 was applicable if it were open to construe subsection (1) as 
enabling condition (b) thereof to be satisfied by the establishment of 
full security of the employees’ rights to individual personal benefits 
at any time after the employer’s payment of the sum for the pro- 
vision of those benefits.’”’ Per Mr. R. R. Gibson. 


The following observation by Mr. F. C. Bock on the merits of 
the case, which were not considered by the other members, are of 
interest: ‘‘In forming an opinion whether benefits are provided for 
an employee as a shareholder, the most significant factor is the size 
of the amount set aside or paid in relation to the employee’s duties 
and office. The legislature has provided that in all cases, excepting 
employers which are private companies, employers are entitled with- 
out question to a deduction from assessable income of any amount 
paid to a superannuation fund up to £100 [now £200] on behalf of 
each employee. There is no qualification as to status, duties or salary ; 
it is sufficient only that the person for whom the benefits are pro- 
vided be an employee and a member of the fund. In the case of a 
private company safeguards are necessary to prevent abuse whereby 
shareholders may take profits from the company in the guise of 
superannuation benefits, but where shareholders are engaged on 
full-time employment with the company they should not, in my 


opinion, be differently classified to employees who are not share- 
holders. . 


‘‘Whether the company in the present reference would have 
legally obliged itself to pay £100 per annum for an employee who 
was not a shareholder carrying out the same duties as the directors is 
open to conjecture, but even if one were impressed that something 
less than £100 might have been provided by this company for such an 
employee, it is nevertheless most apparent that the benefits here in 
question were provided primarily in relation to the services rendered 
to the company by the directors as salaried officers. They had no 
business occupation other than working for the company and their 
employment was not a sinecure. Between them they carried out the 
whole of the administrative function of the company’s business and 
as required took their turn in operating the company’s bus runs. 
Their bona fides as employees wholly engaged on the business of the 
company is beyond question. Accordingly I am of the opinion that 
the benefits provided by the sum paid on behalf of each of the two 
directors were not granted to them as shareholders. As the amount 
in each case paid to the fund was not in excess of £100, the question 
of invoking paragraph (c) of subsection (2) does not arise.’’ 


On 16 June 1949 a co-operative company minuted a resolution to 
establish a superannuation scheme, the contributions thereto to be 
made by both the company and employees on a specified percentage 
basis. No mention was made of individual employees’ rights to pay- 
ments from the fund. Employees were informed of the resolution and 
invited to join the scheme. In September 1949 the company became 
a party to a trust deed whereby the fund was vested in trustees with 
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power to effect policies in the trustees’ names on the life of each 
employee; the trustees were solely entitled to the proceeds of the 
policies and no employee had any rights to claim thereunder. 
Employees joining the fund had to do so by applying in writing and 
the deed thereupon became binding on all parties. The deed made no 
mention of contributions to be paid either by the company or by 
employees and no mention of employees’ individual rights in the 
policies or the proceeds thereof. The company adopted a second reso- 
lution in February 1951, that upon an employee leaving its service, 
he should be paid the amount of superannuation due. A second deed 
was executed in August 1952 and effected extensive amendments 
to the original deed and it was provided that such amendments should 
become effective as from the date of the original deed. The Com- 
missioner disallowed the company’s claims for deductions of con- 
tributions made by it up to February 1951, on the ground that the 
employees’ rights to receive individual benefits were not at the time 
fully secured. Held: Commissioner’s assessment confirmed (4 
C.T.B.R. (N.S.) Case 41). 


SOURCE OF INTEREST 


A New Zealand company imported goods from a Dutch company 
on terms that it should pay for the goods in sterling English currency 
in Holland at the expiration of a certain period of credit. By July 
1948 the New Zealand company owed the Dutch company £80,000 
for goods supplied. Upon the Dutch company refusing to extend the 
time for payment, an agreement was entered into whereby the Dutch 
company made a loan of £80,000 to the New Zealand company repay- 
able by instalments together with interest, all payments to be made 
in sterling in Holland. After execution of the agreement the Dutch 
company sent to the New Zealand company a cheque for £80,000 
drawn on a London bank and made payable there to the order of the 
New Zealand company. The New Zealand company endorsed the 
cheque payable to the Dutch company and returned it in payment of 
its debt for goods supplied, together with a receipt for the loan of 
£80,000. The Dutch company appealed against an assessment to 
income tax on the interest received by it. 


Held, the interest was not ‘‘derived from New Zealand’’ within 
the meaning of s. 84 (2) nor was it ‘‘derived directly or indirectly 
from any other source in New Zealand’’ within the meaning of 
s. 87 (n) and, further, the interest was not derived from money ‘‘lent 
in New Zealand’’ in terms of s. 87 (j) (1.R. Comr. v. N. V. Philips 
Gloeilampenfabrieken (1954), 6 A.I.T.R. 59). 


After examining the authorities, Barrowclough, C.J., concluded 
that the situation of the contract document was irrelevant in deter- 
mining the locus of the source of the interest as, on the facts of the 
ease, the artificial rule that a specialty debt is to be found where the 
specialty is and that a simple contract debt is where the debtor is, 
must yield to the rule that the source or derivation of a given income 
is to be determined by a practical, hard, matter-of-fact inquiry. His 
Honour continued: ‘‘What then are the facts which are relevant to 
the present inquiry? The New Zealand company owed £80,000 in 
English sterling currency to the Dutch company and the debt was 
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¢learly payable in Holland. It paid that debt by borrowing abroad 
an equivalent sum. The proceeds of the loan never came to New 
Zealand. It is true that a cheque was sent to the New Zealand com- 
pany, but that cheque was drawn on a bank in London and no steps 
were taken by the New Zealand company to present the cheque in 
London and have the proceeds of it remitted to New Zealand. The 
arrangements between the two companies made it quite clear that 
the loan was to be applied in liquidating an antecedent debt payable 
in Holland and for no other purpose. The proceeds of the loan never 
reached this country—the cheque being merely endorsed to the order 
of the Dutch company and returned to that company. The Dutch 
company owns no property in New Zealand and it has done nothing 
im New Zealand. It has no servants or agents in New Zealand and 
therefore cannot do anything here. As was said by Latham, C.J., in 
Federal Commissioner of Taxation v. United Aircraft Corporation 
(1943), 68 C.L.R. 525, at p. 536: 


‘...@ person who neither owns anything in a country nor 
does nor has done anything in that country cannot, in my 
opinion, derive income from that country’. 


‘*And be it noted that the learned Chief Justice made those re- 
marks in reference to an Act which, like ours, contained references 
to ‘source’ and ‘directly or indirectly’. It must always be remembered 
that we are concerned with the source of the Dutch company’s income 
—not with the source of its debtor’s earnings. The interest on this 
loan is no doubt paid by the debtor out of moneys it receives from 
carrying on its business in. New Zealand. But that is no concern of 
the lender. It had not stipulated (as was the case in R. v. McCaughey, 
[1906] St. R. Qd. 257) that the interest was to be paid out of moneys 
earned in New Zealand. It would have accepted and, indeed, would 
have been bound to accept its interest from whatever source it came. 
On this aspect of the matter, Rich, J., said in the United Aircraft 
Case just referred to (p. 539) :— 


‘There would be no more justification for saying that 
their source was of Australian origin than for saying that an 
American shopkeeper who sells an Australian tourist an article 
in New York derives income from a source in Australia because 
the tourist paid for it out of income which he had received in 
Australia. It would make no difference if the shopkeeper gave 
him credit and he remitted the price from Australia.’ 


**T cannot think that, the source of the debtor’s ability to pay 
interest on his borrowed money is intended, in our Land and Income 
Tax Act, to be regarded as the source of the lender’s income. If I 
am to enquire what ‘a practical man would regard as the real source’ 
of so much of the Dutch company’s income as is represented by 
interest on this loan, I must have regard to the fact that the loan 
moneys were supplied from a company abroad, that they were used 
to pay off a debt which was payable abroad, that that debt arose from 
business carried on abroad (at least as far as the Dutch company 
were concerned) that both principal and interest of the loan were 
payable abroad and that the Dutch company would be bound to 
accept both principal and interest from whatever funds the debtor 
might command whether or not they were obtained from New Zealand. 
‘With so many circumstances connecting the transaction with a place 
outside New Zealand’, I have little hesitation in concluding that the 
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interest received by the Dutch company is not income derived from 
New Zealand within the meaning of s. 84 (2) of the Land and Income 
Tax Act 1923 (cf. per Dixon, J., in Broken Hill South Ltd. v. Com- 
missioner of Taxation (1937), 1 A.I.T.R. 106, at p. 124).”’ 


SECTION 107 DIVIDENDS 


Dividend must be paid wholly and exclusively out of s. 107 
amounts.—On 16 February 1950 a private company declared a four 
per cent dividend ‘‘wholly and exclusively out of profits’ in respect 
of which the company was liable to undistributed profits tax. The 
dividend resolution provided that ‘‘in determining such fund from 
which the dividend shall be paid, it shall be from the amount remain- 
ing of the profits of the year ended 30 June 1949’’ after deducting 
primary tax payable, retention allowance, and Division 7 tax payable 
‘fon the undistributed amount then remaining of the profits of the 
year ended 30 June 1949.’’ Following the resolution £863 was paid 
as dividend. When the company’s assessments were received it was 
found that the ‘‘amount remaining’’ in terms of s. 107 (1)(e) after 
deducting Division 7 tax was £661 as against the dividend of £863. 
On 6 October 1950 a further resolution was passed transferring the 
sum of £661 to the credit of Special s. 104 Reserve ‘‘under the terms 
of’’ the February resolution and rescinding that part of the February 
resolution ‘‘dealing with the declaration of a four per cent tax-free 
dividend ex 1949 profits’’ and substituting therefor the following: 
‘*that a dividend of four per cent be declared ... forthwith such divi- 
dend to be made up as follows,’’ namely, 3.06 per cent absorbing the 
sum of £661, and .94 per cent absorbing £202 out of the 1949 reten- 
tion allowance. A shareholder claimed that part of the dividend 
received by him was subject to s. 107 rebate. Held: Claim disallowed 
(4 C.T.B.R. (N.S.) Case 45). 


‘*For the taxpayer, Mr. Harniman argued that the effect of the 
first resolution of the directors, the payment of a dividend of £863 in 
pursuance thereof, and the subsequent discovery that the amount 
designated in the resolution for payment of the dividend was only 
£661, was that there was a payment of a dividend of £661 and an 
illegal return of capital as to the balance—£202. As to this, we have 
already expressed our view, contrary to this, that there was profit of 
the company available for the payment of the full dividend and that 
no part of it could properly be regarded as having been paid out of 
capital. 


‘*As to the second resolution, Mr. Harniman, pursuing his line 
of argument, contended that as an effective dividend of £661 had 
already been declared and paid under the original resolution, the 
effect of the second resolution was merely to declare a second dividend 
of £202 which is cryptically described in that resolution as ‘.94 per 
cent Taxable under s. 103 ex 1949 Profits’. We are unable to accept 
this view of the matter. The resolution itself declares one dividend 
of four per cent on the paid-up capital to absorb £863. Its very terms 
show that the dividend is to be paid partly out of a ‘tax-free’ fund 
and partly out of a ‘taxable’ fund. 


‘However, in our view, Mr. Harniman’s argument fails in its 
initial premise, i.e., that a part of the dividend as originally declared 
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and paid was an illegal payment out of capital. If this is not accepted, 
the whole argument fails. 


‘*In our opinion the decision of the Commissioner of Taxation 
to disallow the objection should be upheld. 


**It should, perhaps, be mentioned that Mr. Harniman referred 
the Board to the case of Killen v. F.C. of T., 3 A.I.T.R. 225, in 
support of the taxpayer’s contention. In the case now under review 
there was no suggestion that the minutes of the meeting held on 
16 February 1950 were other than a true record of what was decided 
at that meeting and this, we think, fundamentally distinguishes it 
from the Killen Case.’’ Per Board No. 2. 


WHEN INCOME FOR SERVICES RENDERED DERIVED 


Taxpayer managed her husband’s grazing business during his 
illness in income year ended 30 June 1951. Her husband agreed early 
in 1951 to pay her portion of the net income of the business in satis- 
faction of the work performed by her. In October of 1951 the portion 
was fixed at ten per cent, which amounted to £820. Taxpayer claimed 
that this sum was income of the year ended 30 June 1951. Held, it 
was income of the year of receipt even though it was paid for services 
rendered during the previous year (4 C.T.B.R. (N.S.) Case 29). 


BULOLO AND PLACER DIVIDENDS 


The facts in Freeman v. C. of T. (N.S.W.), decided by 
McClemens, J., in the Supreme Court on 22 March 1954, were very 
complicated and senior counsel, both for the taxpayer and the Com- 
missioner, argued many points of general interest, including the 
Commissioner’s power to amend assessments under s. 216 of the 1941 
State Act where the taxpayer discloses a purely inadvertent omission 
of income; what satisfies the payment of dividends ‘‘wholly and 
exclusively’’ out of an exempt fund; if directors having power to do 
so declare interim dividends out of a company’s general income, 
whether they can after the close of the income year effectively appro- 
priate the dividend against a special fund; what is the source of 
income derived as dividends; whether dividends can be appropriated 
from a special fund by a course of dealing not involving specific 
resolutions ; and up to what point of time can an éffective appropria- 
tion be made against specific funds. His Honour, however, decided 
the appeals in favour of the taxpayer simply on the construction of 
s. 53 of the Income Tax (Management) Act 1936 which, so far as 
material, reads :— 


‘‘The assessable income of a shareholder shall not include divi- 
dends received from a company that does not carry on business in, 
or derive income from sources in Australia, or dividends paid on or 
after the first day of January, one thousand nine hundred and thirty- 
six, wholly and exclusively out of one or more of the following: ... 
(f) exempt income derived by a company from the working of a gold 
mining property in Australia or in the territory of New Guinea 
where such dividends are paid before the first day of July, one 
thousand nine hundred and thirty-nine.’’ 
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The matters actually decided by His Honour are as noted here- 
under :— 


Income from working of a gold mining property.—Bulolo Gold 
Dredging Ltd. carried on gold mining operations by dredging and 
sluicing on leases at Bulolo in the Territory of New Guinea. Bulolo 
was accessible only by air transport. The company had its own hydro- 
electric works which provided power for its dredges and electricity 
to houses and amenities provided for employees. By far the greater 
part of the company’s income came from sales of gold, but in each 
of the years 1936 to 1939 inclusive a relatively small amount of 
income was derived from one or more of the following sources: (a) 
tribute earnings paid as royalties by miners for the right to win gold 
from the company’s leases, (b) payments by a neighbouring dredging 
company for the right to work one of Bulolo’s claims which the latter 
itself found inconvenient to work, (c) sales of surplus electric power, 
(d) discounts designed to reimburse the company for overhead costs 
in connexion with a store maintained for the convenience of employees, 
and (e) in one year, a buying commission on the purchase in America 
of spares and stores for an air transportation company which carried 
about one-fifth of the company’s own air freight. On appeals by a 
shareholder, a resident of N.S.W., that dividends received by him 
from the company were not liable to tax either for years ended 
30 June 1936, 1937 and 1938 under the Special Income and Wages 
Tax (Management) Act 1936 or for year ended 30 June 1939 under 
the Social Services Tax (Management) Act 1939, because such divi- 
dends were paid wholly and exclusively out of exempt income derived 
from the working of a gold mining property in the Territory of New 
Guinea within the meaning of s. 53 (f) of the Income Taz (Manage- 
ment) Act 1936— 


Held, allowing the appeals, the gold mining property constituted 
everything the company had in New Guinea and the sundry income 
was in the circumstances income derived from the working of the 
mining property so that dividends paid by the company out of its 
total income were paid wholly and exclusively out of relevant exempt 
income. 


Whether company carried on business in Australia.—Placer Develop- 
ment Ltd. was incorporated in British Columbia and had its head 
office at Vancouver. A branch register of members was kept in 
Sydney, where transfers of shares on the Australian register were 
recorded. There was no local board and no provision was made for 
the management in Australia of the company’s affairs. All purchases 
of shares in Australia were upon directions given from Vancouver. 
Neither of two directors residing in Sydney exercised any powers 
here or had any authority to do managerial acts here. The company 
received in Sydney substantial dividends from shares in and regis- 
tered on the Australian branch register of Bulolo Gold Dredging Ltd. 
It also received dividends from Rutherglen Gold Dumps Ltd. and 
Gold Dumps Pty. Ltd., both incorporated in and deriving income 
from mining in Australia and from certain ex-Australian companies. 
Fees paid in Sydney were also received from Rutherglen for technical 
advice. Interim dividends were regularly declared by the directors 
in San Francisco. On appeals by a shareholder resident in New 
South Wales against inclusion in his assessment of dividends received 
from the company— 
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Held: Placer did not carry on business in Australia and accord- 
ingly dividends paid by it were exempt from income tax under s. 53, 
as the words ‘‘a company that does not carry on business in, or derive 
income from sources in Australia, or dividends paid...’’ created 
three and not two sets of exemptions and, in the circumstances, it was 
immaterial whether or not the company derived income from sources 


in Australia. 


APPLICATION OF 8. 102 WHERE BENEFICIARY ATTAINS 
MAJORITY OR MARRIES DURING INCOME YEAR 


A settlor transferred 3000 shares in a company to a trustee upon 
trust to hold them and the dividends arising therefrom in trust for 
his three infant children in equal shares until they attained the age 
of 21 years. The trustee had a discretion to apply the income, during 
the minority of the children, for their maintenance or other benefit. 
One of the children attained 21 years on 26 April 1950, prior to which 
date the income of the trust for year ended 30 June 1950 had been 
derived. Trustee objected against an assessment made under s. 102 on 
the ground that the eldest child was presently entitled to her interest 
in the trust on 26 April 1950, and her interest for the year ended 
30 June 1950 should have been assessed to her under s. 97. Held 
(Messrs. A. Fletcher and J. F. McCaffrey, Mr. H. H. Antcliff dissent- 
ing) : The material time in considering the applicability of s. 102 was 
the date or dates on which the income of the trust was derived, and the 
income in the instant case having been derived prior to the child 
attaining her majority the Commissioner could validly assess under 
s. 102 (4 C.T.B.R. (N.S.) Case 26). 


‘Tn construing the section according to its intention, so far as the 
present reference is concerned, the material point of time for consider- 
ing whether the child is an infant and unmarried seems to me to be 
the time or successive times at which the income becomes applicable 
for the benefit of the child or children, or is accumulated or ‘heaped 
up by additions’ (vide Shorter Oxford Dictionary). If the taxpayer’s 
interpretation were correct, an anomalous position could arise when a 
child reached 21 years on, say, 30 June in a year. The conditions for 
the application of s. 102 would have been satisfied for practically the 
whole of the year; but the parent would escape the very burden that 
the section was inserted to impose. In my view, therefore, s. 102 (1) 
ean validly be applied to the present reference if, within the bounds 
or limits of the year of income, (i) trust income becomes applicable for 
the benefit of, or is accumulated for a child or children of the settlor 
and (ii) at the point of time of such applicability, accumulation (or 
successive accumulations) the child concerned is under 21 and un- 
married. On the facts, £1500 was credited to the trustee as a dividend 
(and therefore is deemed to have been derived) on 14 July 1949; and 
£508 16s. 3d. was paid and derived on 14 March 1950. Therefore, up 
to the moment of the eldest child’s attaining her majority in April 
1950, trust income of £2008 16s. 3d. had become applicable for the 
benefit of, or had been accumulated for, children of the settlor who, 
at the times of applicability or of accumulation were under 21 and 
unmarried. It follows that the Commissioner’s conditional power to 
assess the trustee under s. 102 (1) could validly be exercised’’: per 
Mr. J. F. McCaffrey. 
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EXPENDITURE ON LAND USED FOR PRIMARY PRODUCTION 


Taxpayer, a grazier and cane farmer, leased his cane farm for 
fifteen years as from 1 March 1948 for a rent or royalty equal to 
19 per cent of the net proceeds of sugar cane harvested from the 
land in 1949 and each year thereafter. In May or June of 1949 tax- 
payer had work done in preventing or combating soil erosion on the 
land and he claimed a deduction under s. 75 (1)(g) of the expendi- 
ture so incurred. Held: Claim disallowed as the taxpayer was not at 
the time the expenditure was incurred engaged in primary production 
on the relevant land (4 C.T.B.R. (N.S.) Case 28). 


‘*T think that, to qualify for the deduction, the taxpayer must 
show (i) that the expenditure was incurred within the limits of the 
relevant year of income, and (ii) that, at the time he combated the soil 
erosion on the land, he was engaged in primary production on that 
land’’: per Mr. J. F. McCaffrey. 


AMOUNT RECEIVED ON TERMINATION OF EMPLOYMENT 
BY SOLE TRADER WHERE THERE IS RE-ENGAGEMENT 
BY NEW COMPANY 


In September 1946 taxpayer was given a week’s notice of dis- 
missal by his employer, a sole trader, whose business was taken over 
by a private company incorporated to acquire the business. Taxpayer 
returned to the business premises shortly after he ceased his employ- 
ment and was offered a position with the company by the managing 
director, his former employer. He accepted employment with the 
company and commenced duty after an absence from work of ten 
days, during which period his former employer visited him and gave 
him £200 as a retiring allowance. The Commissioner included the 
sum in taxpayer’s assessment as assessable income under s. 26 (e), 
whilst taxpayer claimed it was assessable as to five per cent only 
under s. 26 (d). Held: On the evidence the amount was paid to tax- 
payer in consequence of the termination of his employment 
(4 C.T.B.R. (N.S.) Case 38). 


‘‘In my opinion, the notice of dismissal given to the taxpayer 
was the termination of his employment by Mr. X. It is nothing to 
the point that the business continued without break. Properly speak- 
ing, a man is not employed by a business. He is employed by the 
owner of a business. The company was a separate entity, and a 
different owner of the business, from Mr. X. Where an employee con- 
tinued on in the business, despite the change of ownership, the 
position was, in my opinion, that his employment by Mr. X was ter- 
minated and a new employment by the company begun. There was, 
therefore, in this case, the termination of an employment’’: per Mr. 
H. H. Trebileo. 


INCOME UNDER SHARE-FARMING ARRANGEMENT 
IN RESPECT OF CANE FARM 


On 18 December 1947 taxpayer purchased a cane farm subject to 
(a) an existing lease made in 1937 due to expire on 31 December 1947, 
and (b) an existing agreement made in March 1947 under which two 
farmers were entitled to occupy and work the land up to 28 February 
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1948. Under the latter agreement the owner (the vendor to the tax- 
payer) of the land and the farmers were to share on an agreed basis 
the proceeds of the 1948 cane crop resulting from planting by the 
farmers in March or April 1947 but which would not be harvested 
and sold until July-December 1948. The farmers were to cultivate 
and tend the crop until 28 February 1948, and the owner was there- 
after to harvest the crop and divide the proceeds as agreed. Taxpayer 
as purchaser of the property accepted the terms of the agreement and 
he claimed that his share of the proceeds of the 1948 crop was income 
derived from personal exertion during year ended 30 June 1949. 
Held: Taxpayer and the farmers were in receipt of income jointly, 
and as such income was the proceeds of a business the taxpayer’s 
share was income from personal exertion (4 C.T.B.R. (N.S.) Case 28). 


FAILURE TO PROVE PHILIPPINES TAX PAID ON 
EARNINGS 


Taxpayer was domiciled in Australia, where his dependent wife 
and children resided. In December 1945 he left Sydney aboard a 
U.S. Army Transport which proceeded to the Philippines, where he 
was based until his discharge in Sydney in October 1946. Thereafter 
he filed a Philippines income tax return for the calendar year 1946. 
Claims made in the return for dependants’ allowances, etc., exceeded 
the gross income, so that the amount shown as subject to tax was nil. 
A Philippines notice of assessment was issued for an amount of five 
pesos, being wholly a compromised fine for late lodging of the return. 
The taxpayer paid the sum of five pesos. On these facts taxpayer 
claimed that his earnings up to 30 June 1946 while he was in the 
Philippines was exempt from Australian tax under s. 23 (q). At the 
hearing a letter was tendered from the Collector of Internal Revenue 
showing that the proper Philippines tax on taxpayer’s earnings was 
146 pesos. There was no evidence before the Board that the latter 
amount had been or would be paid by the taxpayer. Held: disallow- 
ing the claim, taxpayer-had failed to discharge the onus on him of 
proving that his liability for Philippines tax had been or would be 
paid (4 C.T.B.R. (N.S.) Case 43). 


PAYMENT FOR LONG SERVICE LEAVE UNDER 8.A. PUBLIC 
SERVICE ACT 


Taxpayer tendered his resignation from the Public Service 
(S.A.) and from 19 January 1952 he ceased to perform any duties. 
Taxpayer’s application for long service leave was granted pursuant 
to s. 75 (1) of the Public Service Act 1936-1950 and the Minister 
authorised lump sum payment pursuant to s. 75 (10) of that Act. 
Taxpayer’s resignation was accepted as from 28 April 1952, on which 
day his long service leave expired. The sum due to taxpayer was paid 
on 8 February 1952. Taxpayer claimed under s. 26 (d) that only five 
per cent of the sum paid him was assessable. Held: s. 26 (d) had 
no application because (i) there was no ‘‘retirement’’ by the tax- 
payer until his resignation became effective at the expiration of his 
long service leave, and (ii) the amount concerned was not paid ‘‘in 
consequence of’’ his retirement from employment (4 C.T.B.R. (N.S.) 
Case 36). 
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**T do not think that the phrase in s. 26 (d) ‘in consequence of 
retirement’ is synonymous with ‘upon retirement’. As I see it, the 
amount of £212 11s. was paid to the taxpayer in consequence of his 
having, by length of service, qualified for long service leave and in 
consequence of a decision by the Minister to pay him in advance the 
whole of the salary to which that leave entitled him.’’ Per Mr. J. A. 
Nimmo. 


Taxpayer retired from the South Australian Harbors Board on 
23 June 1951, on which day he reached the age of sixty-five years. On 
22 June he was paid £696 pursuant to s. 76a (1) of the Public Service 
Act (S.A.) in lieu of long service leave. At a conference with certain 
officials on 14 June 1951 taxpayer indicated his willingness to accept 
re-engagement with the Board if the Public Service Commissioner 
gave the requisite approval. On 23 June he received a presentation 
from his fellow employees, took away his personal belongings and 
handed in the keys to his office. He was about to take up another 
employment when he was informed tkat approval had been given for 
his re-engagement as a temporary officer to the Harbors Board; he 
accepted the appointment and began work on 16 July 1951. The Com- 
missioner included the sum of £696 as assessable income under 
s. 26 (e) and taxpayer claimed the benefit of s. 26 (d). Held: allow- 
ing the objection, taxpayer had retired from his employment on 
23 June and the sum was paid to him ‘‘in lieu of’’ long service leave 
and was in consequence of his retirement (4 C.T.B.R. (N.S.) Case 


37). 


**It is of great importance to note that in this case the evidence 
did not show the granting to the taxpayer of long service leave and 
the payment to him, with ministerial approval, of salary for the 
currency of that leave in a lump sum in advance. On the contrary, a 
letter forwarded to the Deputy Commissioner of Taxation by the 
South Australian Harbors Board stated that the amount had been 
paid to him upon retirement ‘in lieu of long service leave’. Such a 
payment would be within the terms of s. 76a (1) of the South Aus- 
tralian Public Service Act, which is quoted by Mr. Nimmo in his 
reasons. It is to be noted that the power granted to the Governor by 
this provision becomes operative upon the retirement of the officer. 
The officer must be one who has reached the retiring age without 
having taken all the leave which had been or could have been granted 
to him. These are the qualifications which an officer must have in 
order to have the power exercised in his favour. But a cash payment 
in lieu of the leave not taken can be made to such an officer only in 
the event of his retirement. It is, in my opinion, made to him ‘in 
consequence of’ his retirement and thus comes within s. 26 (d). 


‘‘Though I do not regard as necessary any authority for the 
decision of the Board upon the question of fact involved in this case, 
I think the decision may be usefully compared with those reported in 
11 C.T.B.R. Case 88 and 12 C.T.B.R. Case 11 as indicating that, 
where other facts exist to justify the application of s. 26 (d) to a lump 
sum payment, the mere fact that there has not been a complete, final 
and irrevocable dissociation, lasting for all time of the employee from 
the employer in every capacity is not necessarily fatal.’’ Per Mr. 
H. H. Trebileo. 
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PERMANENT REDUCTION IN PRIMARY PRODUCER’S 
INCOME 


The taxpayer had carried on business as a primary producer 
deriving his income from an orange orchard and a grazing property. 
The Jatter was sold in October 1945 and the taxpayer, because of age 
and indifferent health, then confined his business activities to his 
orchard. The Commissioner applied the averaging provisions to the 
taxpayer’s assessment for the year ended 30 June 1948. The tax- 
payer claimed that, as his income had been permanently reduced to 
an amount which was less than two-thirds of his average taxable 
income, s. 155 should apply and his income should be taxed at the 
rate appropriate to his actual taxable income, which was £902. The 
average taxable income of the taxpayer for the five years ended 
30 June 1948 was £2638, but after an amount of £1086 in respect of 
depreciation recouped under s. 59 on the sale of the grazing property 
had been excluded from the aggregate taxable income, the average 
taxable income for the purposes of the taxpayer’s objection was £2421. 
Accordingly, taxpayer had to show that his taxable income had been 
permanently reduced below £1614. 

The Board had before it the following particulars of the tax- 
payer’s income for the years 1944 to 1951 inclusive :— 

Year ended Income from Other Taxable 
30 June . Orchard Income Income 
£ £ £ 
1944 2,920 871 3,791 
1945 1,924 401 2,325 
1946 1,550 2,768 4,318 
1947 1,791 67 1,858 
1948 850 52 902 
1949 120 L 94 26 L 
1950 217 978 1,195 
1951 18L 57 39 
L = Loss 


It was explained in evidence for the taxpayer that, because of his 
age, 68, and declining health, he did not intend to increase the 
productive capacity of his land and that future crops would be 
adversely affected because of flood damage to trees. It was estimated 
by the Board that the taxpayer would derive income of £250 from 
investment of part of the proceeds from the sale of his grazing pro- 
perty and that the orchard would have to return a minimum of £1364 
before an income of £1614 would be reached. Held (Messrs. R. R. 
Gibson and F. C. Bock; Mr. A. C. Leslie dissenting): allowing the 
objection, the evidence of the taxpayer as to his future activities and 
the small incomes derived since the year under review showed that 
his income had been permanently reduced below £1614 (4 C.T.B.R. 
(N.S.) Case 31). 

“‘T think there are sufficient factors in the present reference 
which indicate an ‘indefinitely continuing’ reduction of income below 
the amount of £1614, to justify allowing the taxpayer’s claim and 
the main factors which have influenced me in this opinion are: the 
age and health of the taxpayer, which are not conducive to replace- 
ment of lost income of former years notwithstanding that the loss in 
part is attributable to seasonal and economic fluctuations; the cessa- 
tion of income from the sheep property, the net proceeds from the 
sale of which immediately became non-income producing; the 
deteriorating productive capacity of the orchard and length of time 
required to restore production in this industry.’’ Per Mr. F. C. Bock. 
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PROFIT-MAKING SCHEME MUST BE ONE CARRIED OUT 
BY OR ON BEHALF OF TAXPAYER 


In 1926 and again in 1929 taxpayer entered into an agreement 
with a pine plantation company and pursuant thereto paid the com- 
pany £25 and £50 respectively. In 1945 the company paid the tax- 
payer in terms of the agreements sums totalling £105 out of the 
proceeds of the marketing by it of timber. Each agreement recited 
that taxpayer was desirous of becoming possessed of a beneficial 
interest in the produce of one acre and two acres respectively of timber 
lands forming portion of specifically described areas of land. By the 
agreement the company undertook to plant all the lan@in respect of 
which lots were taken up with pine trees, and to continue to plant 
the remainder of the lands as the remaining lots were taken up and 
paid for. The company agreed to transfer when all the lots were sold 
and paid for the title to the land to a trustee upon trust (i) to compel 
the company to perform its obligations in planting and maintaining 
the land with pine trees and (ii) to hold the land as security for such 
performance and afterwards in trust for the company and to hold 
the produce of the land and net proceeds thereof in trust for the 
lot-holders as to nine-tenths thereof and for the company as to one- 
tenth thereof. Further, the company was to market the produce when 
the trees reached maturity and to distribute nine-tenths of the net 
proceeds among lot-holders in proportion to their holdings ‘‘in full 
and final settlement of the claims of such lot-holders under this con- 
tract.’’ On appeal from a decision of a Board of Review (3 C.T.B.R. 
(N.S.) Case 24) confirming the Commissioner’s assessment under 
s. 26 (a) of £30 being the excess of £105 received over the £75 
originally laid out: Held (Dixon, C.J., and Kitto, J.; Webb and 
Taylor, JJ., dissenting): No part of the sum of £105 was income in 
ordinary parlance or assessable in terms of s. 26 (a). 

Per Dixon, C.J., and Kitto, J.: (i) Taxpayer’s outlay was a 
casual investment of capital in the hope of enlargement, so that no 
part of what he received in replacement of his outlay and in terms of 
the contract was income according to ordinary conceptions. (ii) The 
only profit-making undertaking or scheme was the planting, tending 
and marketing of timber done by the company on its own behalf and 
no such undertaking or scheme was carried on or out by the lot-holders 
either individually or collectively, they being simply persons pro- 
viding the company with money on special contractual terms, so that 





e GUNN AND THE BUTTERWORTH TAXATION SERVICE * 
IS RIGHT UP TO DATE 





Supplement to The Australian Accountant—August, 1954 








18 CURRENT TAXATION Aveust, 1954 





a lot-holder’s profit was but an increase in the amount he had invested 
and it did not arise from the carrying on or out by him or on his 
behalf of a scheme or undertaking and accordingly the profit was not 
caught by s. 26 (a). 

Per Webb and Taylor, JJ.: The profit was assessable under 
s. 26 (a) as arising from the carrying out of a profit-making scheme. 
(Clowes v. F.C. of T. (1954), 6 A.I.T.R. (in course of publication) .) 


It will be observed that the learned Justices comprising the Full 
Court were equally divided in their opinions. In the result the 
opinion of the Chief Justice prevailed in terms of s. 23 (2)(b) of the 
Judiciary Act 1903-1950, so that the appeal was allowed. 


In the course of his judgment, Dixon, C.J., said: ‘‘The Board 
took the view that there was ‘one profit-making undertaking or scheme 
to which ‘those who entered into contracts with the company were 
parties. They adventured their money in the scheme in the hope and 
expectation that the ultimate proceeds of the timber, to be shared 
between themselves and the company, would return to them a profit 
on their outlay.’ After some consideration I have come to the con- 
clusion that this view of the matter, simple and attractive as it may at 
first seem, is fallacious. When s. 26 (a) speaks of the carrying on or 
earrying out of a profit-making undertaking of scheme it means the 
carrying on or out by the taxpayer or on his behalf. The words ‘by 
the taxpayer’ occur only after the word ‘sale’ but they give the sense 
of the whole glause. It was aimed at bringing what might otherwise 
have been thought possibly to be capital profits within the conception 
of income. It was not concerned with the somewhat different matter 
of treating as the assessable income of a given taxpayer a receipt by 
him derived from someone else because that someone else had obtained 
it by a scheme of profit making or by some other means that would 
justly give it in the latter’s hand the character of income. It is there- 
fore necessary to find an undertaking or scheme carried on or carried 
out by or on behalf of the taxpayer. No doubt, so much is inferen- 
tially conceded when it is said that the lot-holders were parties to the 
ene profit-making scheme. But the operation giving rise to the profit 
so described was the planting of pine trees, the cultivation of the 
plantation and the logging and disposal of timber. These appear to 
me to have been both in fact and in law the operations of the company 
conducted on its own behalf and not on behalf of the lot-holders. 
True it is that the company had contracted with the lot-holders to 
plant the trees, market the timber and pay over the stipulated portion 
of the proceeds. But these were contractual terms on which the money 
was raised by the company. From the taxpayer’s standpoint the only 
profit in contemplation was an increase in the amount he invested 
with the company when the money became repayable as a result of 
the operations of the company—operations which, as part of the terms 
of the investment, the company became bound to carry out. To enter 
into a contract to provide a specified sum on such terms, to pay it 
and then to await results, cannot in my opinion be properly described 
as carrying on or carrying out a scheme or undertaking.’’ 


COSTS OF ANTI-NATIONALISATION CAMPAIGN 


Deduction of expenditure in defending or preserving existence of 
business and assets.—In Broken Hill Theatres Pty. Ltd. v. F.C. of T. 
(1952), 85 G.L.R. 423; 5 A.L.T.R. 296, the Full High Court held that 
legal costs incurred by a motion picture exhibitor in successfully 
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opposing the grant of a licence to another to exhibit films was an 
outgoing of a capital nature. Dixon, C.J., McTiernan, Fullagar and 
Kitto, JJ., said in their joint judgment (C.L.R., at p. 434): ‘‘We 
would add that we all think as Dixon, J., thought in Hallstroms Pty. 
Ltd. v. F.C. of T. (1946), 72 C.L.R. 634; 3 A.I.T.R. 436, that, on the 
facts as stated, the decision of Lawrence, J., in Southern v. Boraz 
Consolidated Ltd., [1941] 1 K.B. 111; 23 T.C. 597, cannot be sup- 
ported.’’ 

In Hallstrom’s Case it was held (Latham, C.J., Starke and 
Williams, JJ.; Dixon and McTiernan, JJ., dissenting) that costs and 
expenses incurred in successfully opposing application by a trade 
competiter for extension of its patent were outgoings of a revenue 
and not of a capital nature and, therefore, were deductible under 
s. 51 (1). 

In Southern v. Borax Consolidated Ltd. (1940), 23 T.C. 597, the 
taxpayer bought certain property for the purpose of its business. 
Subsequently an action was begun claiming that its title to the 
property was invalid. The taxpayer defended the action and thereby 
incurred legal expenses amounting to £6249, which sum it claimed 
as a deduction. Held: the expenses had been incurred, not in creating 
any new asset, but in maintaining the title to the company’s property, 
and was, therefore, deductible. 

The decision of Lawrence, J. (as he then was), in the Borax Case 
has now been applied by the House of Lords in Morgan v. Tate & 
Lyle Ltd., [1954] 2 All E.R. 413: To protect the compariy’s business 
and assets from loss through the nationalisation of the industry in 
general and of its concern in particular, of which its directors believed 
there was a serious risk in certain political eventualities, a sugar 
refining company expended £15,339 on an anti-nationalisation cam- 
paign, including advertising, film making, film showing, and the issue 
of pamphlets, ration-book holders (suitably inscribed), photographs 
and recordings. Held (Lord Tucker and Lord Keith of Avonholm 
dissenting) : the money was spent to prevent the seizure of the busi- 
ness and assets of the company and was ‘‘wholly and exclusively laid 
out or expended for the purposes of the trade’’ of the company within 
the meaning of rule 3 (a) of the Rules Applicable to Cases I and II 
of Schedule D to the Income Taz Act 1918, and so was deductible in 
arriving at the company’s profits under that schedule. 

Lord Morton, with whom Lord Asquith agreed, said, at 
pp. 417-8: ‘‘Counsel for the Crown did not contend in this House 
that the expenditure was of a capital nature, but relied solely on the 
prohibition in rule 3 (a) already quoted. Thus, there arises a ques- 
tion of law, which may be stated as follows: Can it properly be held 
that money spent to prevent seizure by the State of the company’s 
assets, including the goodwill of the business carried on by the com- 
pany, is money ‘wholly and exclusively expended for the purposes of 
the trade’ within the meaning of rule 3 (a). ... My Lords, apart 
from authority, I should have no hesitation in answering the question 
just posed in the affirmative. Looking simply at the words of the 
rule I would ask: ‘If money so spent is not spent for the purposes of 
the company’s trade, for what purpose is it spent?’ If the assets are 
seized, the company can no longer carry on the trade which has been 
carried on by the use of these assets. Thus, the money is spent to 
preserve the very existence of the company’s trade.’’ 

His Lordship found support for his statement in the well-known 
ebservation of Lord Davey in Strong & Co. Ltd. v. Woodifield, [1906] 
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A.C. 448, at p. 453, and in Mitchell v. B. W. Noble Ltd., [1927] 1 K.B. 
719 (payment to secure retiral of director to preserve the status and 
reputation of the company). At p. 419, his Lordship said: ‘‘Southern 
v. Borax Consolidated Ltd. has a strong bearing on the present case. 
There, the company was in danger of losing a valuable asset, not by 
confiscation, but by legal proceedings attacking the company’s title 
to that asset. Lawrence, J., held that the expense of resisting these 
proceedings was deductible, and said ([1940] 4 All E.R. 419): ‘It 
appears to me that the legal expenses which were incurred by the 
respondent company did not create any new asset at all, but were 
expenses which were incurred in the ordinary course of maintaining 
the assets of the company, and the fact that it was maintaining the 
title, and not the value, of the company’s business does not make it 
any different.’ This decision was approved by the Court of Appeal in 
Associated Portland Cement Manufacturers, Ltd. v. Inland Revenue 
Comrs., [1946] 1 All E.R. 68, and was applied by Croom-Johnson, J., 
in Cooke v. Quick Shoe Repair Service (1949), 30 T.C. 460.’’ 


At pp. 426-7 Lord Reid cited the Borax Case approvingly as 
being one of a number ‘‘in which expense incurred in defending or 
preserving the existence of capital assets has been held to be deduc- 
tible.’’ His Lordship also cited the dictum of Lord Greene, M.R., in 
Associated Portland Cement Manufacturers Lid. v. I.R. Comrs., 
[1946] 1 All E.R. 68, at p. 72: ‘‘The money that you spend in defend- 
ing your title to a capital asset, which is assailed unjustly, is obviously 
a revenue expenditure.’’ At p. 428 his Lordship said: ‘‘Lord Davey 
used the two expressions ‘for the purpose of enabling a person to 
carry on and earn profits’ and ‘for the purpose of earning the profits’ 
in close juxtaposition and he cannot have intended them to mean 
different things. He obviously intended the former to be the more 
accurate phrase, because that is what he said he thought the words 
of the rule meant. ... I doubt whether in any case the shorter phrase 
was intended to be an accurate definition, and I am satisfied that 
‘purposes of the trade’ in r. 3 (a) has a wider meaning than purposes 
directly related to the earning of profits. Defending or preserving a 
profit-earning asset of the business is within the purposes of the trade 
and that must apply equally to a single asset or a collection of assets.’’ 


It may be noted that both Lord Tucker and Lord Keith (who 
were in the minority) found nothing to criticise in the Borax Case. At 
p. 438 Lord Keith said: ‘‘The land was just a trading asset of the 
company on the use of which it relied for making profits, and ex- 
penditure incurred in protecting that asset could, in law, be properly 
regarded as expenditure made for the purposes of the trade. I see no 
reason why a similar conclusion could not be reached where a trading 
company or syndicate had only one asset, say, a mine or piece of 
land, and was put to expense in defending its title to that asset, 
though it might depend on circumstances whether the expenditure fell 
to be treated as capital or revenue expenditure.”’ 


In the Tate & Lyle Case the House of Lords distinguished the 
Privy Council’s decision in Ward & Co. Ltd. v. C. of T. (N.Z.), 
[1923] A.C. 145, where it was held that expenditure by a brewery 
company on an anti-prohibition campaign was not deductible because 
it was ‘‘not exclusively incurred in the production of the assessable 
income.’’ In Australia the Courts seem to have been inclined to treat 
the words of s. 51 as being as wide as the words ‘‘money .. . expended 
for the purposes of the trade’’ in the English Act. 
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It is to be observed that the Crown did not contend before the 
House of Lords that the expenditure was of a capital nature. In the 
Broken Hill Theatres Case the Full Court came to the conclusion that 
the expenditure there in question was of a capital nature. Williams, J., 
whose actual decision the Full Court affirmed, had held that although 
the legal costs were incurred in gaining or producing taxpayer’s 
assessable income and the expenditure was appropriate or adapted for 
that purpose, nevertheless the expenditure was a non-deductible out- 
going of a capital nature, the essential purpose of the action being to 
restrict competition to a minimum. The judgments in Colonial Mutual 
Infe Assurance Society Ltd. v. F.C. of T. (1953), 5 A.I.T.R. 597, seem 
to emphasise that Fullagar, Kitto and Taylor, JJ., have not accepted 
the view of Williams, J., that an outgoing can qualify under the first 
or second limbs of s. 51 (1) and yet be expenditure of a capital nature. 


COSTS INCURRED IN DEFENCE OF PATENT RIGHTS 


A partnership purchased from X, the inventor, the latter’s in- 
terest in a patented invention. X agreed to disclose to the purchasers 
any subsequent improvement to the invention or any further inven- 
tion of a similar nature. In March 1947, the partners sought an in- 
junction against X to compel him to disclose certain improvements to 
them and to restrain him from disclosing these matters to another 
party, a co-defendant in the action, against whom an injunction was 
also sought to restrain him from using information supplied by X. 
The injunctions were granted with costs to the partners. The costs 
were not recovered. The partnership claimed a deduction of costs so 
incurred by it. Held (by majority, Messrs. H. H. Trebileo and J. A. 
Nimmo; Mr. R. A. Cotes dissenting): The expenditure was not an 
allowable deduction under s. 51 (1) as it was of a capital nature 
(4 C.T.B.R. (N.S.) Case 48). 


VALUATION FEES PRELIMINARY TO REVIEW OF 
FIRE INSURANCE COVER 


In July 1950 the control of the taxpayer company passed from 
a family group to a syndicate. The new directorate was concerned 
with the adequacy of the fire insurance cover on certain assets owned 
by the company. In November 1950, expert valuations of these assets 
were obtained and used as a basis for re-insuring the particular assets. 
Land and buildings were revalued and a revaluation reserve of over 
£16,000 was created in the company’s books. The book values of the 
other assets were not altered. Taxpayer objected against the disallow- 
ance of a deduction of the valuation fees applicable to land and build- 
ings £29, motor vehicles £3, and plant £26. Held (by majority, 
Messrs. J. F. McCaffrey and H. H. Antcliff; Mr. A. Fletcher dissent- 
ing): The valuation fees in respect of motor vehicles and plant were 
outgoings necessarily incurred in carrying on a business within the 
meaning of s. 51 (1). On the other hand the fees applicable to land 
and buildings were of a capital nature. The sole effect of the expendi- 
ture in valuing the land and the predominant effect of the expenditure 
on valuing the buildings were a substantial writing up of those assets 
and the corresponding creation of the reserve. (4 C.T.B.R. (N.S.) 
Case 50.) 

‘*The expenditure on the valuation of the land was not part of the 
cost of insurance, as claimed in the objection, as that particular asset 
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could not, in any case, be the subject of a fire insurance premium. The 
sole effect of that expenditure, as well as the predominant effect of 
that spent on the valuation of the buildings was a substantial writing- 
up of the subject capital assets to about three times their former 
aggregate value and the creation of a commensurate valuation reserve 
of over £16,000. This materially affected the capital structure of the 
profit-earning business and thus the expenditure became an affair of 
capital rather than an incident in the operations by which the business 
was carried on. With regard to the balance of the valuation fees, i.e. 
those relating to the motor vehicles (£3 3s.) and the plant and equip- 
ment (£26 5s.) it is to be noted that the expenditure on the insurance 
premiums themselves is not in question. It had been allowed by the 
Commissioner, apparently as a necessary or commercially-expedient 
incident of carrying on a business with the aid of insurable assets. 
We think that the valuation fees just mentioned, having had the sole 
effect of ensuring adequate insurance cover, unaccompanied by a 
writing-up of the subject assets, were indispensable prerequisites to 
the premium transactions and cognate thereto as one of the very wide 
class of things which must be answered out of the returns of a trade 
or its circulating capital and that actual recurrence of the specific 
thing need not take place or be expected as likely: per Dixon, J., 
Sun Newspapers Ltd. v. F.C. of T. (1938), 61 C.L.R. 337, at p. 362. 
Such fees, therefore, were a proper revenue charge and not of capital 
or of a capital nature’’: per Messrs. J. F. McCaffrey and H. H. 


Anteliff. 


KEY MONEY ON PURCHASE OF BUSINESS TO ACQUIRE 
PREMISES 


Taxpayer claimed a deduction in his return for the year ended 
30 June 1951 of £320, being the excess of the purchase consideration 
(£350) over the value of tangible assets (£30) purchased, on the 
ground that it represented ‘‘key money’’ paid to obtain premises in 
which to continue his business. The vendor did not accept any respon- 
sibility for the assignment of the tenancy of the business premises 
and the taxpayer made his own arrangements with the landlord. 
Held: (i) The expenditure was of a capital nature and no deduction 
was allowable under s. 51(1). (ii) The sum of £320 was not a 
‘*premium’’ for the purposes of s. 83 (1) as there was no assignment 
of the tenancy. (4 C.T.B.R. (N.S.) Case 51.) 


**As to the first of these matters the effect of decisions of the 
Court is that the losses or outgoings allowed by the subsection as a 
deduction are limited to those incurred in the course of gaining or 
producing the assessable income or necessarily incurred in the course 
of carrying on a business for that purpose. Expenditure incurred by a 
person to induce another to vacate premises which he requires to gain 
or produce assessable income or which are necessary for him to carry 
on a business for that purpose does not, in my opinion, satisfy either 
requirement. It is not incurred in the course of gaining or producing 
the assessable income or the carrying on of the business. It is some- 
thing incurred to clear the way for the acquisition of premises in 
which those operations could be commenced. Moreover, I think that 
the expenditure was clearly of a capital nature. The acquisition of 
suitable premises was undoubtedly an enduring benefit to the taxpayer 
and his business. To obtain them he had to pay out this sum of money 
to induce the occupier to vacate them. The tenancy he acquired was a 
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capital asset of his business and the amount he paid to the former 
tenant was the cost, or part of the cost, of this asset. Such expenditure 
is, in my opinion, of a capital nature’’: per Mr. H. H. Trebilco. 


DEPRECIATION OF PLANT USED FIRSTLY FOR PRIVATE 
Seen AND SUBSEQUENTLY FOR BUSINESS 
E 


Section 61 of the Income Tax Assessment Act provides that 
‘*where the use of any property by the taxpayer has been only partly 
for the purpose of producing assessable income,’’ only such part of 
the deduction otherwise allowable under s. 54 or s. 59 in respect of 
that property as, in the opinion of the Commissioner, is proper shall 
be an allowable deduction: 

Section 61 clearly applies to a case where, say, a motor car is 
used partly for business purposes and partly for private purposes in 
the same year of income. A reasonable apportionment could be made 
on a mileage basis. Again, if some part of a station homestead were 
occupied for business purposes, the necessary apportionment could be 
made on an area basis. 

It is doubtful, however, if the section covers a case where, say, a 
residence, which answers the description of a ‘‘structural improve- 
ment on land which is used for the purpose of agricultural or pastoral 
pursuits’’ within the meaning of s. 54 (2)(b), is used for an initial 
period of, say, ten years by the owner as his home and is then occupied 
by, say, an overseer, the owner having erected a new home on the 
property. 

Clearly, the taxpayer is not entitled to any depreciation during 
the initial ten years, as s. 54 (2)(b) expressly excludes from the de- 
preciation allowance ‘‘improvements used for domestic or residential 
purposes,’’ i.e. used for the taxpayer’s domestic or residential pur- 
poses. Assume that the residence was used during the whole of the 
eleventh year by the overseer. The taxpayer is equally clearly entitled 
to depreciation on the residence for the eleventh year, as the restric- 
tion contained in s. 54 (2)(b) does not apply to improvements used 
for the domestic or residential purposes of employees of the taxpayer 
engaged in working the property. 

At no moment of time has the residence been used ‘‘only partly 
for the purpose of producing assessable income.’’ In particular, in 
the eleventh year it has been used wholly for the purposes of pro- 
ducing assessable income. In this view, the full deduction allowable 
under s. 54 must be allowed as a deduction in the assessment of the 
eleventh year or subsequent years during which the property is wholly 
used for the purpose of producing assessable income. 

If the taxpayer is entitled to a full depreciation allowance under 
s. 54 in respect of the eleventh and subsequent years, that deduction 
must be based on the actual cost of the residence and must not be 
based on a sum reduced by a notional depreciation allowance covering 
the initial period of ten years when the building was used as a 
residence by the taxpayer. 

For example, if the taxpayer claims depreciation on the ‘‘dimin- 
ishing value’’ basis, s. 56 (1)(a@) provides for the depreciation allow- 
able to be the percentage fixed under s. 55 ‘‘of the depreciated value 
of that unit at the beginning of the year of income.’’ ‘‘Depreciated 
value’’ means ‘‘the cost of the unit to the person who owns or owned 
the property at that time, less the total amount of depreciation (if 
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any) allowed or allowable in respect of that unit in assessments of 
the income of that person for any period prior to that time’’ (s. 
62 (1)). In the instant case, the depreciated value at the beginning 
of the eleventh year is the actual cost as no depreciation was ‘‘allowed 
or allowable’’ during the initial ten years. 


If the taxpayer claims depreciation on the ‘‘prime cost’’ basis, 
s. 56 (1)(b) provides for the depreciation allowable to be the percent- 
age fixed under s. 55 ‘‘of the cost of that unit,’’ i.e. the original actual 
cost. 


TRANSMOGRIFICATION 


Death and estate duties.—By a majority of three to one, the House 
of Lords in Sneddon v. Lord Advocate, [1954] 1 All E.R. 255, has 
held that where there is a gift by way of settlement and the gift com- 
prises cash, which the trustees of the settlement, pursuant to their 
powers, use in subscribing for shares in a company, then the 
‘property taken’’ under the disposition is the sum of cash, and it is 
that sum which is liable to duty, and not the shares purchased and 
retained by the trustees. In coming to their decision, the House of 
Lords disapproved the decision of the Court of Appeal in Re Payne, 
[1940] 2 All E.R. 115. 


In Teare’s Case (1941), 65 C.L.R. 134, a question arose under 
s. 8 (4)(a) of the Estate Duty Assessment Act as to the value of 
property passing from the deceased person by gift or settlement. 
Having sold his business to a company, formed to take it over, he 
settled part of the purchase money and authorised the trustees of the 
settlement to apply for some of the shares. It was held that the value 
of the shares at death must be adopted. Starke, J., at p. 143, said: 
‘‘Now the property which passed from the deceased in the present 
ease does not exist in the form in which it was given or settled; it has 
been transmuted into shares. It can, however, be traced, followed, 
and identified in those shares, or in other words, the subject matter 
of the gifts and settlements is found in its transmuted and actually 
existing form, namely, shares: cf. Re Payne. The value of the 
property which passed from the deceased as it actually existed at the 
date of his death is, therefore, the value of the shares at the date of 
the death of the deceased.”’ 


In Vicars’ Case (1944), 45 S.R. (N.S.W.), Jordan, C.J., said 
(at pp. 94-95) : ‘‘ Where the property is given, not out and out but to 
trustees upon the trusts of a settlement, and the statute draws no 
distinction between gifts in cash and in kind, it has been held that it 
is the settled fund, in whatever form it may exist at death, which 
has to be valued: Re Payne. In Trustees Executors and Agency Ltd. 
v. F.C. of T. (Teare’s Case), this was held to be the position under 
s. 8 (4)(a) of the Estate Duty Assessment Act 1914-1928, where a 
sum of money had been settled and subsequently invested by the 
trustee in shares. In my opinion, it follows from these authorities that 
it is the settled fund which must now be regarded as the property 
comprised in the gift made by the deceased at Canberra, within the 
meaning of s. 102 (2)(b) [of the Stamp Duties Act] according to 
the general criterion laid down by the early part of that sub-para- 
graph.”’ 


The High Court dismissed an appeal from the decision of the 
N.S.W. Supreme Court in Vicars’ Case (see 71 C.L.R. 309), although 
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in his dissenting judgment Latham, C.J., rejected the principle of 
tracing and thought (at p. 330) that Re Payne was not an authority 
for any definite proposition. 

It would seem that in both Vicars’ Case and Teare’s Case, the 
High Court has accepted the proposition that money, the subject of a 
gift, may be ‘‘followed,’’ and that anything bought with the money 
becomes part of the estate. This general proposition is also illustrated 
in the decision of Williams, J., in Moss’s Case (1947), 77 C.L.R. 184, 
and in Higgins’ Case (1953), 27 A.L.J. 341. The last-mentioned case 
was decided by Fullagar, J., sitting last year in Adelaide, and it 
would be interesting to know whether or not there has been an appeal 
from His Honour’s decision to the Full Court. If so, Sneddon’s Case 
would probably be considered by the Court. 


The statutory provision considered in Sneddon’s Case declared 
that property passing on the death of the deceased should be deemed 
to include ‘‘any property ...taken under a disposition made by any 
person... purporting to operate as an immediate gift inter vivos 
whether by way of transfer, delivery, declaration of trust or other- 
wise, which shall not have been bona fide made five years before the 
death of the deceased.’’ 

The facts in the case were :— 


By a deed of trust dated 19 December 1946 the deceased appointed 
himself and others trustees and provided that the trust fund ‘‘ consists 
of the sum of £5000 sterling which is vested in the trustees and which, 
or investments representing the same, shall be held and applied for 
the trust purposes afterwritten... .’’ The trustees were given power 
to purchase, subscribe for, pay for and take up shares in (inter alia) 
C. Ltd., of which the deceased had control. On 21 December 1946 the 
trustees applied for five thousand £1 shares in C. Ltd. On 24 Decem- 
ber 1946 the deceased paid £5000 to the trustees, and on the same day 
they paid that sum to the company. The shares were allotted, and 
were still held by the trustees when, on 5 February 1948, the deceased 
died. The shares were at that date valued at £9250. The Crown 
claimed estate duty under the Finance Act 1894, s. 2 (1)(c), in res- 
pect of the value of the shares. 


In its substance, the case for the Crown rested on the validity of 
the submission already mentioned, namely, that the ‘‘ property taken’’ 
was a trust fund, a species of property in itself, distinct from, while 
yet embracing, such property as might from time to time be subject 
to the trust. This conception of a trust fund as a continuing entity 
and a distinct form of property was advanced by the Crown in 
Re Payne, and was accepted by Simonds, J. 


In rejecting the Crown’s argument, Lord Macdermott said: ‘‘My 
Lords, a conception which has gained this Cegree of judicial support 
cannot be disregarded lightly. But I must confess that the more I 
reflect on it the more difficulty I have in seeing how it satisfies the 
first essential requirement of the statute. Is a trust fund, considered 
in the sense of this conception, ‘property’ as that expression is used 
in s. 2 of the Act of 1894? In my opinion, it is not. In the first place, 
such an abstraction does not seem to me to be ‘property’ according 
to the meaning of the word, and there is no enactment to make that 
meaning inapplicable in this case. Secondly, the Act of 1894 does not 
appear to recognise any relevant distinction, as respects property 
which is subject to duty, between a trust fund and the items which 
happen to constitute it at any particular moment. Thus, in s. 1 of the 
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Act of 1894, the duty is made payable on ‘property ...settled or not 
settled, which passes on the death,’ a provision which suggests that 
the creation of a trust fund was not regarded as producing a new 
species of property. And, thirdly, the conception, if it connotes 
nothing more than the property for the time being subject to the trust, 
has all the appearance of an attempt to harness the definition of 
‘settled property’ which is, admittedly, inapplicable; while if, in 
addition, it connotes the rights and obligations arising by virtue of the 
trust, then, as it seems to me, it necessarily involves consideration of 
the interests and rights of the beneficiaries; and that is an element 
which, as I understand the decisions of this House in Karl Cowley v. 
I.R. Comrs., [1899] A.C. 198, and Christie v. Lord Advocate, [1936] 
1 All E.R. 443, ought not to be taken into account. What passes or is 
deemed to pass is the property settled and not the rights or obliga- 
tions attached thereto by the settlor for the purposes of the trust. 


‘*For these reasons, my conclusion is that the submission of the 
Crown fails. That being so, it follows, in my opinion, that the 
‘property taken’ was the property taken immediately under the dis- 
position, the sum of £5000 and no more.”’ 


TRADE PROTECTION SOCIETY INCORPORATED AS 
COMPANY 


Surplus of receipts over expenditure assessable——A company whose 
principal object was to protect the interests of those engaged in the 
manufacture and sale of a consumable household commodity and to 
popularise the use of the commodity, had wide powers, including 
power to carry on business and to declare and pay dividends. The 
company received moneys from the manufacture and sale of trad? 
appliances, from service charges, and from separate administrative 
and advertising levies. Expenditure was apportioned in the accounts 
against each source of receipts. The levies were received wholly from 
members of the company, but only from such members who entered 
into agreements with the company binding the member-manufacturer 
to make such contribution for every ton of the commodity sold by him 
in a prescribed period as the company should from time to time deter- 
mine. Some members did not enter into such agreements with the 
company. The two levies were determined annually by resolution of 
the directors after consideration of a special advertising committee’s 
report. The advertising levy was to provide moneys for pre-arranged 
selective advertising campaigns. The company objected to assessments 
made upon it insofar as there was included as taxable income the 
surplus of receipts over expenditure from each levy. Held, confirm- 
ing the assessments: the moneys received by way of levies (Mr. R. A. 
Cotes dissenting as to the advertising levy) became property of the 
company and were not received by it to hold as a trustee or agent of 
the contributing members (4 C.T.B.R. (N.S.) Case 42). 


THOUGHTS ON THE CONCESSIONAL DEDUCTIONS 


From the introduction of the uniform tax in 1942 to 1951, con- 
cessional allowances were granted by way of rebate of tax. Since then, 
the allowance has been by way of deduction from the taxable income. 


The following are illustrations of the difference between the two 
methods in the case of a taxpayer with a net income of £10,000 derived 
during year of income ended 30 June 1954. 
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Rebate— 
Net and taxable income 


Tax on £10,000 a 
Concessional rebate based « on rebateable amounts of: 
ae : S. Be ine .. £130 
Two children— 
One at - it i. a - 78 
One at - on aa - és 52 
Medical expenses he .s a oa 40 
Life assurance premiums .. af. -. 200 


£500 
Rebate on £500 at the eae ' rate ye to a a 
taxable income of £10,000 


Net tax payable 


Deduction from tazable income— 
Net income .. 
Less concessional deductions 


Taxable income 
Tax on £9,500 


Difference in favour of taxpayer 


The difference is accounted for as follows :— 


Under the rebate system, the allowance is granted at 
the taxpayer’s average rate: 
500 


of £5032 
10,000 
Under the ‘‘deduction’’ system, the allowance is 
granted at the taxpayer’s marginal or top rate: 
£500 at 158d. in £ (vide rate table) 


Difference in favour of taxpayer 


oof: 
£5032 (tax on £10,000) — £4703 (tax on £9500) 


Let us compare the two systems in the case of a taxpayer with a 
net income of £2000 who is entitled to the same concessional allow- 
ances. Comparisons are always inclined to be odorous and are often 
difficult. It would be no hardship for a taxpayer with a net income of 
£10,000 a year to pay £200 in life assurance premiums, i.e. the maxi- 
mum concessional deduction for this class of allowance. A married 
taxpayer with two children on an income of £2000 might find a com- 
mitment of £200 a year for life assurance or other like provision to 
be onerous, and would incur a smaller annual outgoing. 


Rebate— 
Net and taxable income .. ne “- + “a £2,000 


Tax on £2000 ae ae ry Re _ £412 
Rebate on £500 at average rate .. on ia ee 103 


Net tax payable .. s sf ye sl be £309 
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Deduction from taxable income— 











Net income .. Re én a. .. £2,000 
Less concessional deductions ne ny ss we 500 
Taxable income... ee e as .. £1,500 
Tax on £1500 i ‘id dé ¥ i 7 £247 








Here again, the difference in favour of the taxpayer of £62 lies 
in the fact that under the rebate system the allowance is given at the 
average rate (°°°/s000 of £412 whereas under the deduction 
system the allowance is granted at & ware er’s a: 





100 at 7lid. in & .. ee £29 11 8 
200 at 78d.imé .. De a o% ad 65 0 0 
200 at 85d. in £ .. os - bh = 70 16 8 
£165 8 4 

Proof: 
£412 (tax on £2000) — £247 (tax on £1500) .... £165 








Advocates of the rebate system would draw attention to the fol- 
lowing comparison between the two sets of figures :— 

Under the rebate system, the gain to the two taxpayers on the 
same amount of concessional allowances is as follows: 


Taxpayer Tax without Taz with Gain to 
rebate rebate taxpayer 
£10,000 £5,032 £4,780 = £252 
2,000 412 309 = 103 
Under the ‘‘deduction’’ system, the gain to the two taxpayers is 
as follows: 
Taxpayer Tax without Taz with Gain to 
deductien deduction taxpayer 
£10,000 £5,032 £4,703 = £329 
2,000 412 27 = 165 
The following is a comparison of the gains: 
Taxpayer Rebate Deduction Increased 
system system gain 
£10,000 £252 £329 £77 
2,000 103 165 62 


A comparison of the above nature presupposes that there is some- 
thing sacred in the rates of tax themselves, or at all events it is a just 
law that asks a man with an income of £10,000 to pay £5032 and a 
man with an income of £2000 to pay £412. 

Such a claim reminds me of the true story of a Highland doctor 
friend of mine who had acquired a reputation for dealing with can- 
tankerous drunkards. The doctor was called in to see old Mr. 
McPherson, who was in a bad way. The conversation went like this: 


Doctor : ‘‘How are you, mon?’’ 

**Very frail, doctor.’’ 

**Do you drink at all, mon?”’ 

** Aye, I do.”’ 

‘And what would you be drinking ?”’ 

‘*Whisky.’’ 

‘* Aye, that’s fine. But how much ?’’ 

‘* About two bottles a day.”’ 

Doctor: ‘‘Mon, that’s too much!’’ 

McPherson sat up in bed and sternly replied: ‘‘ Doctor, that’s a 


matter of opinion.’’ 
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It is not yet 1984 and we are still a democracy. Each of us has his 
opinion on this subject, and these opinions vary from those rich men 
who believe in a proportional tax (and who, failing that, are strong 
believers in indirect taxes) to the ‘‘levellers’’ who would push the 
doctrine of ‘‘ability to pay’’ to its logical—and crazy—conclusion by 
taking everything in taxation beyond a specified annual sum. The 
Treasurer must reconcile these millions of opinions as best he can, 
having regard to the needs of the Revenue, the numbers of taxpayers 
within the several ranges of income, the need to keep the geese from 
making too much of a clamour. After all that, and many other things, 
his advisers will prepare a schedule based on a ‘‘fair thing,’’ but 
never getting too far away from the previous year’s schedule; after 
much consultation and revision, a Taxing Bill will be introduced to 
the mild or bitter dissatisfaction of all taxpayers. 


It is said the Eupompus gave splendour to art by numbers, but 
no Treasurer could give splendour to a tax schedule by its numbers. 
To talk of a rebate system being more equitable than a deduction 
system is to make the comparison based on the false assumption that 
there is something sacred in the tax rates by reference to which the 
concessional allowances are granted. 


On the side of simplicity, the grant of an outright flat deduction 
from assessable income has everything to recommend it. It has effected 
a great saving in assessing staff at a time when there is grave need 
for such a saving. It has also meant a considerable saving to the tax 
agents who are obliged to check assessments; above all, the taxpayer 
ean far more readily understand his assessment. 


But a challenge to the flat deduction has come from another direc- 
tion. Mr. Geoffrey Crowther and Mr. Roland Bird, editor and deputy 
editor of The Economist, in giving evidence before the U.K. Royal 
Commission on the Taxation of Profits and Income, made the follow- 
ing statement in regard to the present U.K. system of taxation of 
income and profits :— 


*‘The equity of its incidence between different sizes of personal 
income is a matter on which opinions may legitimately differ. But in 
our opinion it is clear that the distribution of the burden among 
persons of differing circumstances within the same income group is 
unfair. The various allowances for dependants were never large 
enough to match burdens to true tax capacities and with the fall in 
the value of money they have become very much too small. Also, the 
fact that (with the exception of earned income relief) they are fixed 
sums of money and not proportions of income means that the differ- 
ence in tax burdens between taxpayers with and without dependants 
becomes progressively less as income rises. When the total burden of 
tax was low, this could be overlooked. Now it is an unpardonable 
inequity.”’ 

It is generally agreed that the various allowances for dependants 
do not represent the actual cost of maintaining those dependants, even 
with the addition of family endowment payments for children. Our 
Treasurer would be the first to agree that the task of keeping a wife 
for £130 (recently increased from £104) would be more than some- 
what difficult. A reduction in taxation has been promised and, as one 
who has long since lost his concessional deductions for dependants, I 
pray that the married taxpayer with a young family will be the 
principal beneficiary. 
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But to substitute for a deduction of fixed sums of money a deduc- 
tion of ‘‘proportions of income”’ is a bird of a different odour. 


Under the Australian system, what, in effect, takes place is that 
Parliament says to each individual taxpayer: ‘‘If you have a wife 
and children and certain other dependants, we shall (subject to cer- 
tain conditions) treat a specified fixed sum as being non-taxable and 
we shall tax the remainder of your income at progressive rates.’’ 
Under the Australian system, as demonstrated above, the difference in 
tax burden between taxpayers with and without dependants does not 
become progressively less as income rises. In fact, the difference 
becomes progressively greater : 

Taxpayer Taz payable Taxpayable Difference 
by bachelor by married man 
£10,000 £5,032 £4,703 £329 
2,000 412 247 165 

In my arrogant opinion, the difference in income tax payable by 
benedicts and bachelors at all ranges of income is not great enough. 
That is one thing. It would be altogether another—and monstrous— 
thing to suggest that the concessional deduction should, under the 
Australian system, increase proportionately with the income. 


The United Kingdom system differs vitally from the Australian 
system. There is a standard rate of income tax which is made de- 
gressive to ease the burden on taxpayers with small incomes. For the 
purpose of this tax, concessional deductions are granted. So far, the 
U.K. system is, in effect, crudely similar to the Australian system. 
But, on incomes of £2000 and over, a graduated sur-tax is imposed in 
the calculation of which the concessional deductions are not allowed. 


With respect, it seems preferable to remedy the present U.K. 
system by levying tax at more reasonable progressive rates based on a 
taxable income calculated by allowing a deduction of the same fixed 
sums of money to all taxpayers, i.e. a flat deduction, than to grant a 
deduction of ‘‘ proportions of income.’’ A taxing system based on the 
greater the income, the greater the deduction, would be a wicked 
exaggeration of the sole taxation principle: ‘‘The rich get richer and 
the poor have children.’’ (J.A.L.G.) 


EXPENDITURE RELATING TO PAST INCOME 


Annuity paid to beneficiary under agreement with deceased trustee 
of estate—Taxpayer claimed a deduction of an annuity of £200 
paid to the widow of a trustee of his late father’s will under which 
taxpayer was a beneficiary. The trustee had agreed to retire in con- 
sideration that the taxpayer and another beneficiary each paid to him 
the sum of £200 per annum during his lifetime and after his death 
£200 per annum to his widow if she survived him. The purpose of 
securing the trustee’s retirement was to reduce the estate’s expenses 
by saving the remuneration to which the trustee was entitled. In 
2 C.T.B.R. (N.S.) Case 12 a similar claim for payments to the trustee 
during his lifetime was allowed. The payment to the widow of the 
trustee was disallowed by the Commissioner on the ground that it was 
not ‘‘incurred in gaining or producing the assessable income’’ of the 
year in question. Held: In the circumstances, it was irrelevant that 
the outgoing was not productive of assessable income in the year it 
was paid as the income-producing enterprise in respect of which the 
obligation was originally incurred was a still-continuing activity when 
the liability was discharged (4 C.T.B.R. (N.S.) Case 54). 
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** Although it is true that during the year of income in question 
the trustee who retired under the arrangement in question was no 
longer living and therefore there could not be said to be, in the year 
of income, any increase in the net income of the trust estate directly 
attributable to the retirement of the trustee, nevertheless I think that 
the taxpayer is entitled to a deduction in respect of the payment made 
to the widow of the retired trustee. The payments to the retired 
trustee during his life and to the trustee’s wife after her husband’s 
death qualify, in my opinion, as outgoings incidental and relevant to 
the gaining or producing of assessable income (Ronpibon Tin N.L. v. 
F.C. of T. (1949), 78 C.L.R. 47; 4 A.L.T.R. 236; Green v. F.C. of T. 
(1950), 81 C.L.R. 313; 4 A.I.T.R. 474). The decisions of the High 
Court in the above cases convince me that the expenditure in question 
is allowable as a deduction under s. 51. They also have satisfied me, 
in the course of reaching that decision, that the Commissioner’s argu- 
ment based on the fact that there could be no identification in the 
year of income of assessable income flowing from the expenditure in 
that year of income should fail and that it was proper, in reaching 
that conclusion, to apply decisions of the High Court in cases such 
as W. Nevill & Co. Ltd. v. F.C. of T. (1937), 56 C.L.R. 290; 
1 A.L.T.R. 67, and Herald and Weekly Times Ltd. v. F.C. of T. 
(1932), 48 C.L.R. 113. I would uphold the taxpayer’s objection’’: 
per Mr. J. L. Burke. 


EXPENSES INCURRED IN SECURING RE-ELECTION 
AS DIRECTOR 


Taxpayer claimed a deduction of advertising and legal expenses 
incurred in successfully securing his re-election as a company direc- 
tor. The expenditure was necessary to rebut statements made about 
taxpayer which would have prejudiced the prospects of his re-election. 
Held: The expenditure was not deductible (4 C.T.B.R. (N.S.) Case 
52). In the above case Board No. 2 followed and approved the 
decision of Board No. 1 in 12 C.T.B.R. Case 30. 


In Reference No. 115/1952, decided on 8 July 1953 at Sydney by 
Board No. 1 (R. R. Gibson, Chairman; A. ©. Leslie and F. C. Bock, 
Members), taxpayer, who had been a director of a large public com- 
pany prior to his enlistment in the armed forces in 1941, was again 
appointed in July 1944 to fill a casual vacancy. To ensure his re- 
election for a three-year period at the December 1944 meeting of 
shareholders, he incurred expenditure in circularising shareholders 
and was duly elected. An extraordinary general meeting having been 
convened for April 1945 on requisition by taxpayer’s opponents, both 
on the board and amongst the shareholders, taxpayer incurred further 
expenditure in circularising shareholders in order to consolidate his 
position. He was successful in winning the majority support of the 
shareholders and the group opposing him was defeated. Board No. 1 
held that no part of the expenditure was deductible. 


EXPENSES OF SALARIED EMPLOYEE WITH RIGHT TO 
FREE-LANCE WORK 
Taxpayer was employed as publicity officer of an engineering 
company and was permitted to engage in free-lance work of a similar 
nature on behalf of other companies. He claimed deductions of £25 
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in each of years ended 30 June 1948, 1949 and 1950 representing 
rental of portion of his flat used for business purposes; car expenses 
of £153, £115 and £153 for those years; and entertainment expenses 
of £135 and £122 for 1949 and 1950. The Commissioner disallowed 
the claim for rent, reduced the car expenses to £78 and the entertain- 
ment expenses to £52 in each of the years claimed. Held: On the 
evidence taxpayer should be allowed a deduction for the rent claimed 
in each year; the car expenses should be increased to £141 for 1948 
and allowed as claimed for the other years; and the entertainment 
expenses increased to £104 in each year claimed (4 C.T.B.R. (N.S.) 
Case 53). 


PUBLISHERS’ COSTS AND FINES ON PUBLISHING 
OBSCENE LIBEL 


Taxpayer company published a novel and distributed it for sale 
throughout Australia and oversea countries. The author of the novel 
and the taxpayer were tried and convicted in a State Criminal Court 
on charges of publishing an obscene libel. The author was fined £100 
and sentenced to three months’ imprisonment, and the taxpayer was 
fined £500. Taxpayer paid both fines as well as legal expenses of 
£1044 incurred in defending the charges. Held: No part of the fines 
or legal costs was an allowable deduction. The taxpayer’s fine and 
costs were not deductible under s. 51 (1) as they were in respect of 
penalties imposed for breaches of the law. In any event the expen- 
diture applicable to the author’s fine and costs was not an allowable 
deduction to the taxpayer (4 C.T.B.R. (N.S.) Case 47). 


‘“*It was argued that the taxpayer in the case under review, con- 
ducting its business in the ordinary manner, earned its income by the 
publication of works of different authors. An ever-present risk in such 
a business was the risk of criminal proceedings in the nature of those 
proceedings actually taken against the taxpayer. It was contended 
that this was a normal feature of the taxpayer’s business and that 
the fines and costs incurred as a result of the publication of the work 
in question were truly outgoings incurred in the ordinary course of 
the taxpayer’s business and in the gaining of assessable income. The 
arguments advanced by the taxpayer’s representative were well 
founded on the evidence adduced and full of merit, but, in my opinion, 
they conflict with the authorities. In cases such as Inland Revenue 
Commissioners v. Glehn (Alexander Von) & Co. Ltd., [1920] 2 K.B. 
553; 12 T.C. 232, and Inland Revenue Commissioners v. Warnes 
(E. C.) & Co. Ltd., [1919] 2 K.B. 444; 12 T.C. 227, the Courts 
denied “he taxpayer any relief in respect of fines and costs incurred 
in connexion with more or less innocent breaches of regulations. These 
decisions still stand and, indeed, the High Court in Herald & Weekly 
Times Ltd. v. F.C. of T. (1932), 48 C.L.R. 113, was careful to dis- 
tinguish them—see the joint judgment of Gavan Duffy, C.J., and 
Dixon, J., at p. 120. If, then, fines and costs incurred in connexion 
with more or less innocent breaches of regulations are not an allowable 
deduction, it follows with much greater force that fines and costs 
incurred in connexion with criminal acts are not allowable deductions. 
The taxpayer’s act in publishing the work in question was a criminal 
act. The fines and costs in question are related solely and directly to 
that criminal act and, on the authorities, they cannot be allowable 
deductions. In my opinion the Commissioner should succeed on this 
ground and that resolves the whole reference’’: per Mr. A. C. Leslie. 
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1954/1955 BUDGET 


The following is a summary of the main details of the Federal 
Government’s taxation proposals as announced in the Budget speech 
on 18 August 1954 by Sir Arthur Fadden, Treasurer. When the 
relevant Bills become available they will be explained in detail in 
Current Taxation. 


INCOME TAX 


It is proposed to reduce the rates of individual income tax from 
1 July 1954. The reduction will be graduated over all income ranges 
and will represent an overall decrease of 9 per cent on existing rates. 

The reductions in tax range from approximately 20 per cent on 
the lower incomes to about 8 per cent for taxpayers with incomes 
between £8000 and £16,000. On the excess of income over £16,000 the 
new rates scale will terminate at a maximum rate of 13s. 4d. in the £1 
instead of the present 14s. 

The rates of instalment deductions will be reduced from 1 October 
1954, which is the earliest date by which it will be possible to prepare 
and distribute the new instalment schedules. In the case of taxpayers 
who are subject to provisional tax, the reductions will be reflected in 
decreased amounts of provisional tax for 1954-55. 

The reduction in the individual rates will cost revenue 
£31,250,000 in a full year and £23,200,000 in the current year. 


Gifts.—It is proposed to allow deductions of gifts of £1 or more to 
the Australian Elizabethan Theatre Trust, the Australian Academy of 
Science, and to public funds for the acquisition, construction and 
maintenance of school and college buildings used by non-profit organi- 
sations. These concessions will cost revenue about £200,000 in a full 
year, but there will be no cost in 1954-55. 


Mining.— Amounts received for the grant, assignment or surrender 
of mining leases are, at present, assessable income of the recipients 
and deductible in the assessments of the payers. 

It is proposed to place these transactions outside the income-tax 
field unless the parties to a transaction agree that such payments 
should continue to be assessable on the one hand and deductible on 
the other. 

Under the existing legislation, income is exempt from tax if it is 
derived by a bona fide prospector from the sale of rights to mine for 





@ NOW READY—GUNN & O’NEILL’S GUIDE TO COMMONWEALTH @ 
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gold and certain other metals and minerals which are prescribed by 
regulation. This exemption applies to a company which has itself 
carried out the major part of the field work of prospecting, but it does 
not extend to dividends paid by the company out of the exempt in- 
come. It is proposed that, where dividends are paid wholly and ex- 
clusively out of the exempt income, the shareholders shall be free from 
income tax on those dividends. 

It is further proposed to extend the list of metals and minerals 
prescribed for the purpose of the foregoing exemption. 

It is estimated that the cost in a full year will be £15,000. There 
will be no cost to revenue in 1954-55. 


Purchased annuities.—At present, an annual allowance is made, in 
the annuitant’s assessment, for the purchase price paid by him for 
an annuity for life, but this allowance ceases when he has attained his 
expectation of life as actuarially calculated. The loss of this allowance 
increases the tax payable by the annuitant at a time when he may be 
least able to bear an increased tax burden. 

It is proposed to remove this limitation so that the annuitant will 
be entitled to the allowance throughout his lifetime. 

The cost in a full year will be about £15,000. In this year there 
will be no cost to revenue. 


United Kingdom war pensions.—At present, United Kingdom pen- 
sions payable to disabled Servicemen resident in Australia are exempt 
from Australian income tax. It is proposed to extend this exemption, 
from 1 July 1954, to the widows and other dependants of deceased 
United Kingdom Servicemen. 

The exemption will then be in conformity with the exemption of 
pensiens paid by the Commonwealth to widows and other dependants 
of Australian Servicemen. 

In a full year there will be a cost to revenue of about £20,000, 
but no cost in this financial year. 


SALES TAX 


The rate of tax on furniture and certain household equipment, 
including crockery, cutlery, floor coverings and household appliances 
is reduced from 124 per cent to 10 per cent. This reduction is ex- 
pected to cost £4,376,000 in a full year and £3,400,000 in the current 
year. 
There has also been a reduction from 16% per cent to 124 per cent 
in the rate of sales tax on toys, fireworks, amusement equipment, 
musical instruments, confectionery and ice cream. These reductions 

are expected to cost £1,714,000 in a full year and £1,333,000 in 
1954-55. 

A number of important items have been wholly exempted from 
sales tax. Amongst these items are several which have a direct bearing 
on the costs of industry or constructional work. 

For example, hand tools are now exempted, at a cost to revenue 
of £2,530,000 in a full year and £1,800,000 in the current year. 

Certain types of industrial machinery and equipment have also 
been exempted, amongst them being machinery for the repair and 
maintenance of manufacturing plant, repair plant used in the mining 
industry, machinery for use by contractors engaged in building and 
the construction of roads, dams and similar works. The cost to revenue 

.of exempting this group is expected to be £1,210,000 in a full year 
and £900,000 in the current year. 
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Aircraft and aircraft parts are exempted at a cost to revenue 
of £869,000 in a full year and £800,000 in the current year. 

Paper bags, wrapping paper and string are exempted, at a cost 
of £1,800,000 in a full year and £1,400,000 in 1954-55. 

Exemption has also been allowed for bottles and cases used in 
the soft drink industry, for clock systems and time recorders for 
business and industrial use, and for a number of miscellaneous items 
which at present constitute anomalies in the administration of sales 
tax. The cost to revenue of these exemptions is estimated at £323,000 
in a full year and £259,000 in the current year. 

All told, the sales tax concessions outlined above are expected to 
have a value to taxpayers of £12,822,000 in a full year and £9,892,000 


in 1954-55. 
PAY-ROLL TAX 


It is proposed to raise the annual exemption from £4160 to £6240. 
On a weekly basis, this is an increase from £80 per week to £120 per 
week. 

The higher exemption will operate in respect of wages payable 
on or after 1 September 1954. Tax will be payable only on the excess 
of wages over the amount of £120 per week. 

This amendment will exempt a further 10,500 employers from 
pay-roll tax and reduce the amount of tax payable by those still 
subject to this tax. 

It is also proposed to exempt wages paid by non-profit private 
hospitals, thus bringing the pay-roll tax law into line with the 
income tax and sales tax laws, which already allow concessions to such 


hospitals. Up to the present, the pay-roll tax exemption in respect of 
hospitals has been limited to public hospitals. 

The loss of revenue resulting from these concessions will be 
£1,810,000 in a full year and £1,508,000 in 1954-55. 


DEVOLUTION OF LIVE STOCK ETC. ON DEATH OF 
TAXPAYER 


Meaning of “devolve.”—Section 37 of the Income Tax Assessment 
Act 1936-1953 provides as follows :— 

**(1) Where the assets of a business carried on by a taxpayer 
devolve by reason of his death, and those assets include any property 
being trading stock, standing or growing crops, crop-stools, or trees 
which have been planted and tended for the purpose of sale, the value 
of that property shall, subject to this Act, be included in the assess- 
able income derived by the deceased up to the date uf his death, and 
the person upon whom the property devolves shall be deemed to have 
purchased it at that value. 

**(2) For the purpose of the last preceding sub-section, the value 
of the property is the amount which, under section thirty-six of this 
Act, would have been included in respect of that property in the 
assessable income of the deceased person if he had not died but had 
disposed of the property, otherwise than in the ordinary course of his 
business, on the day of his death: 

‘**Provided that, if the trustee of the estate of the deceased and 
beneficiaries (if any) who are liable to be assessed in respect of the 
income of the business, or of a share in that income, unanimously so 
agree and give notice of their agreement to the Commissioner at the 
time and in the manner prescribed, that value shall be the value, if 
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any, at which that property would have been taken into account at 
the date of the death of the deceased person if he had not died, but 
an assessment had been made in respect of the income derived by him 
up to that date.’’ 

**To ‘devolve’ means to pass from a person dying to a person 
living’’ (per Leach, M.R., in Parr v. Parr, 1 My. & K. 648; 2 L.J. Ch. 
167). ‘‘All property, whether personal or real, to which a deceased 
person was entitled for an interest not ceasing on his death, now 
devolves upon his personal representative, that is to say, his executor 
or administrator’’: Halsbury’s Laws of England (2nd Ed.), Vol. 14, 
at p. 160. ‘‘Real estate, like personal estate, now devolves in the first 
instance upon personal representatives and effect is given to a specific 
devise by an assent or conveyance by the personal representative in 
favour of the devisee’’: ibid., Vol. 34, at p. 13. Section 46a (2) of the 
Wills, Probate and Administration Act 1898-1940 (N.S.W.) uses the 
words ‘‘any person to whom any beneficial interest devolves.’’ 

It would seem from the above extracts, and particularly the 
second reference from Halsbury (i.e. the use of the words ‘‘in the 
first instance’’), that the term ‘‘devolve’’ is not restricted to the 
passing to the personal representative, but is capable of application 
to the subsequent transfer to the beneficiaries. However, s. 37 refers 
to the inclusion of the value of trading stock etc. ‘‘in the assessable 
income derived by the deceased up to the date of his death’’ and to the 
deemed purchase at that value of the trading stock by ‘‘the person 
upon whom the property devolves,’’ i.e. at the date of death of the 
taxpayer. It is clear that ‘‘the person upon whom the property 
devolves’’ at the date of death is the deceased’s personal representa- 
tive, i.e. his executor or administrator. Thus, the election referred to 
in the proviso to s. 37 (2) relates to the period up to the date of death 
of the taxpayer, and to the initial period of the trust estate. It follows 
that s. 37 does not require another election to be made upon the 
subsequent transfer of the trading stock etc. from the executor to the 
beneficiaries. Assuming s. 36 has no application, the Act is silent as 
to the value to be placed on trading stock etc. on their transfer to the 
beneficiary. In practice, the executor’s closing value becomes the 
beneficiary’s opening value. 


Who must make election under proviso to s. 37 (2).—The proviso to 
s. 37 (2) operates ‘‘if the trustee of the estate of the deceased and the 
beneficiaries (if any) who are liable to be assessed in respect of the 
income of the business, or of a share in that income, unanimously so 
agree and give notice of their agreement to the Commissioner.’’ The 
proviso contemplates instances where no beneficiary is liable to be 
assessed in respect of the income of the business. Such instances in- 
clude (a) where no beneficiary is presently entitled to the income of 
the business and the trustee is assessable under s. 99, and (b) where a 
beneficiary is presently entitled but is under a legal disability, in 
which case the trustee is assessable under s. 98. In any event, the 
income of the initial period of a trust estate is normally that of the 
executor, being income derived before the ascertainment of the residue 
and so assessable under s. 99. It is to be regretted that, unlike 
s. 36 (5), the proviso does not refer to the beneficiaries with greater 
precision. In the present uncertainty, it is recommended that all 
beneficiaries who are presently entitled to the income of the business 
from the date of the ascertainment of the residue, and who are assess- 
able under s. 97, should join in the election under the proviso to 
s. 37 (2). 
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Election after issue of assessment inoperative.—The notice under 
the proviso to s. 37 (2) is required by reg. 6 to be given to the Com- 
missioner on or before the date of furnishing the initial estate return, 
‘for within such extended time as the Commissioner allows for the 
giving of that notice of agreement.’’ It is clear that the Commissioner 
is empowered to grant an extension of time until the issue of the 
assessment for the final period up to the date of death of the tax- 
payer. In the absence of a notice of agreement, the assessment will be 
based on market values of live stock ete. on hand at date of death. 
There appears to be no authority empowering the Commissioner to act 
upon a notice of agreement received after the issue of the above- 
mentioned assessment. To give effect to the notice, the Commissioner 
would have to issue an amended assessment. Section 170 (4) provides, 
inter alia, that no amendment effecting a reduction in the liability 
of a taxpayer under an assessment shall be made except to correct an 
error in calculation or a mistake of fact. An amendment of an assess- 
ment to give effect to a notice of agreement under the proviso to 
s. 37 (2) would not be made for the purpose of correcting an error in 
calculation or a mistake of fact. 


The above view, if correct, reveals a grave defect in s. 37. Its 
terms are not known to many executors of graziers, farmers and others 
whose estates are seriously concerned. The difference between market 
value and ‘‘average cost price’’ of live stock on hand at date of death 
often amounts to many thousands of pounds. In the absence of a 
notice of agreement under the proviso to s. 37 (2), the Commissioner 
must bring the live stock to account at market value, with the result 
that a greatly-increased amount of income tax is required to be paid 
for the final period up to date of death. The fact that the estate begins 
its first year of income with inflated opening values for live stock does 
little or nothing to assist at a period when cash resources are often 
strained to provide death duties. 


In many cases the question whether or not the election under the 
proviso to s. 37 (2) should be made requires careful examination. 
Prima facie, in view of the substantial difference, in most cases, be- 
tween the market (probate) value of live stock at the date of death 
and the income tax value (usually average cost price), it would appear 
to be obvious that the election should be made. However, if the election 
is not made, the effect may be a substantial reduction in State death 
and Federal estate duties, the increased income tax liability being 
a probate liability. A comparison may, therefore, have to be made 
between the quantum of the increase in income tax liability and the 
reduction in State death and Federal estate duties if the election is 
not made and the converse if the election is made. Again, where the 
testator had unrecouped losses of previous years, the increased income 
of the final year resulting from the election will, pro tanto, absorb 
those losses, and will give the estate the benefit of a high opening 
debit in the live stock accounts. Further, the interests of a legatee 
or a life tenant may have to be considered. It may be said, however, 
that in the generality of cases, it is advisable to make the election. 


On the above basis, it would seem more logical if s. 37 were 
amended by providing that the value of trading stock ete. on hand 
at date of death shall be the value, if any, at which the trading stock 
ete. ‘‘would have been taken into account at the date of death of the 
deceased person if he had not died, but an assessment had been made 
in respect of the income derived by him up to that date.’’ 
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The section would then provide to the effect that if the trustees 
and the beneficiaries unanimously so agreed and gave due notice of 
that agreement to the Commissioner, the value of the trading stock 
etc. on hand at date of death would be calculated in accordance with 
s. 36 (8) (a), i.e. at market values. 


THE U.S. INTERNAL REVENUE CODE 


Tax Topics of Los Angeles, issue of 15 May 1954, reports the 
progress of a U.S. tax revision bill described as ‘‘one of the most 
important, the largest, and the most comprehensive legislation measure 
ever to come before Congress, or before any other legislative body 
anywhere at any time.’’ 

The bill rewrites or recodifies the U.S. Internal Revenue Code, 
marking the first time it has been completely overhauled and revised 
since 1875. The bill is 875 large pages of small type and amends’ 
8023 different sections of the Federal tax law. The report explaining 
it took 550 pages. 

The Commonwealth taxation laws constitute a mere midget when 
compared with the U.S. code—hardly worth hanging up in one of 
Mr. Chick Sales’ establishments. In particular, the Commonwealth 
Income Tax Assessment Act is a model of simplicity alongside the 
income tax codes of most other civilized countries. Some of its pro- 
visions are complicated because the class of business presents compli- 
cations. An example of this is mining, where the wasting nature of 
the enterprise has to be recognised by allowances for capital expen- 
diture in arriving at an equitable taxable income. The miners, them- 
selves, could simplify Division 10 if the writing of it were only left 
to them. Such simplification could be achieved by exempting all in- 
come from mining. Even then, it would be necessary to define 
‘‘mining,’’ otherwise a certain class of gold‘ digger would claim 
exemption on the ground that she was working a wasting asset. 

Another example is overseas shipping, where the attempt to pro- 
vide for an equitable taxable income had to be abandoned because of 
the complicated nature of the class of business. In place of such pro- 
visions, the Act simply treats five per cent of the outward freight and 
passage money as representing the shipping company’s taxable in- 
come for purposes of Commonwealth income tax. A somewhat similar 
method of treating an arbitrary percentage of receipts as taxable 
income is adopted in the case of a film business controlled abroad. 

Thus, in some instances equity is preserved at the expense of 
simplicity; in others, where equity has proved to be virtually im- 
possible of attainment, it has been replaced by extreme simplicity. 
One thing is certain: every time a new concession is granted, it must 
be protected from abuse and this, in turn, leads to complexity. It is 
only rarely you can have it both ways, i.e. where the claims of equity 
and simplicity meet without a clash. An example of such a happy 
meeting was the abolition of the further tax on income from property. 


TRUSTEESHIP MAY BE AN OFFICE OF PROFIT 


The testator, by his will, under which the taxpayer was one of five 
trustees, directed that the taxpayer should receive an annuity of 
£1000 a year free of income tax and surtax so long as he should con- 
tinue to act as trustee. The duties of the trusteeship were onerous, and 
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the taxpayer had been chosen for his special qualifications. He was 
assessed to the special contribution under the Finance Act 1948, 
s. 47 (1), on the basis that his income as trustee was investment, and 
not earned, income. Held: A trusteeship was an office, and, if a testa- 
tor attached remuneration to it, it was an office of profit, and, there- 
fore, the annuity paid to the taxpayer was income arising in respect 
of remuneration from an office of profit within the meaning of the 
Income Tax Act 1918, s. 14 (3)(a), and so it was not ‘‘investment 
income’’ within the Finance Act 1948, s. 47 (1), and the taxpayer was 
not liable for special contribution in respect of it (Dale v. 1.R. Comrs., 
[1953] 2 All E.R. 671). 


The following is an extract from the speech of Lord Normand: 
‘*The learned Master of the Rolls [Sir Raymond Evershed] held that 
a trustee could not be described as the holder of an office of profit 
because ‘the office itself involves a denial of any right to make a profit 
out of its performance.’ In other words, the receipt of a profit for the 
performance of the duties of a trustee is repugnant to the nature of 
trusteeship. My Lords, it is with regret that I feel constrained to 
differ from the Master of the Rolls, but I think that he has here 
incorrectly described the fiduciary duty of trustees. The fiduciary 
duty may arise, not only from trust, but also ex lege and ex conven- 
tione. ... Some who are subject to the duty are never entitled to 
remuneration ; some are ex lege entitled to payment for their services ; 
some are entitled to payment ez conventione ; and some are entitled to 
payment if the settlor or testator so directs. The rule is the same for 
all; it is not that reward for services is repugnant to the fiduciary 
duty, but that he who has the duty shall not take any secret remunera- 
tion or any financial benefit not authorised by the law, or by his con- 
tract, or by the trust deed under which he acts, as the case may be. 
In England, moreover, the Court has power to order payments to be 
made to trustees for whom the truster has made no such provision, a 
power which it is difficult to reconcile with a general principle that 
remuneration is repugnant to trusteeship.”’’ 


Later in his speech the same learned Lord said: ‘‘There need be 
no incompatability in saying that the income is the conditional gift 
of the testator but that it has to be earned by compliance with the 
testator’s condition of serving as a trustee. I would observe more 
generally that the question whether income is earned or not is a ques- 
tion which arises between the trustee and the Inland Revenue, and it 
has no relation either to the legal duty which a trustee owes to the 
trust and the beneficiaries, or to the legal conception that such a pay- 
ment as that under consideration derives from a testator and can be 
regarded asa legacy. The source of the sum and its character as a 
receipt in the hands of the trustee are two separate and unconnected 


things.’? 


VALUATION OF SHARES FOR DEATH DUTIES 


Review by Court of N.S.W. Commissioner’s mode of valuation.— 
Part of the estate of P., who died in 1946, consisted of shares in a 
company which were not, because of its articles, listed on a stock 
exchange. His executors included these shares in the inventory of 
assets of the estate for the purposes of death duty. They valued them 
on the basis of the average of the net profits of the company for the 
previous five years, which was capitalised at seven per cent. The 
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Commissioner refused to accept this figure, and, in exercise of his 
discretion under the New South Wales Stamp Duties Act 1920-1940, 
s. 127 (1)(c), where shares were not listed on a stock exchange, he 
adopted a sum for valuation based on the amount which, in his 
opinion, the holders of the shares would have received if the company 
had been voluntarily wound-up. The executors appealed under 
s. 124 (1) of the Act by way of case stated against the Commissioner’s 
assessment. The Supreme Court of New South Wales held that it had 
power under s. 124 to substitute its own discretion for that of the 
Commissioner as to the mode of valuation to be adopted, and this 
decision was confirmed by the High Court of Australia. 


Held (by the Privy Council): Reading the Act as a whole, its 
intention was to leave the Court with unfettered power to review the 
conclusion reached by the Commissioner and, in particular, s. 124 
contained elaborate provisions for ascertaining the facts necessary to 
enable the questions submitted to the Court to be determined; there 
was no right of appeal to a board of review or board of appeal under 
the Act, and so, if the Court had no right to review, the Commis- 
sioner’s decision would be final although he had not heard any 
evidence or conducted anything in the nature of a judicial enquiry; 
and therefore, the Supreme Court had jurisdiction to substitute its 
own discretion for that of the Commissioner as to the mode of valua- 
tion to be adopted (Commissioner of Stamp Duties (N.S.W.) v. 
Pearse, [1954] 1 All E.R. 19). 


WOOL APPRAISAL MONEYS RECEIVED BY DEALER 


Taxpayer was a skin and wool merchant who carried on business 
as an itinerant buyer who bought for quick resale. His only books 
were a cash book, his cheque butts and bank pass-book. He had 
separate current accounts at country branch banks on which his field 
buyers operated and he replenished those accounts from time to time. 
He treated debits to those bank accounts as purchases of trading stock 
which, with a small quantity in his store, was taken to represent his 
stock on hand at any time. Sales were brought to account only as the 
eash proceeds were received. Pursuant to National Security (Wool) 
Regulations, taxpayer in March 1943 submitted three parcels of wool 
to three firms of brokers for appraisal. One parcel was appraised on 
15 June and the other two on 17 June, whereupon the property in the 
wool passed to the Commonwealth and taxpayer became entitled 
within fourteen days of the appraisement to £4472, being 95% of the 
appraisal value. The brokers’ account sales showed that amount as 
due on 1 July 1943, on which date cheques were in fact received and 
banked. In his return for year ended 30 June 1943 no account was 
taken of the above-mentioned wool or its proceeds. On an order nisi 
to review convictions of the taxpayer for making false returns— 
Held, upholding the order to review: (i) as the property in the wool 
had passed from the taxpayer on the dates of appraisal the wool was 
not to be valued as trading stock on hand at 30 June, and (ii) 
although prima facie taxpayer as a trader should account for his 
earnings and not merely for his receipts, the amount in question was 
not an outstanding debt or earnings of the type to which that obliga- 
tion attached as it was not an ordinary ascertained or ascertainable 
trade debt, and it fell to be accounted for only when received (Dawson 
v. Botten (1952), 6 A.I.T.R. 35). 
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1954-1955 RATES OF TAX 


Rates of tax payable for the financial year 1954-1955 are con- 
tained in the Income Tax and Social Services Contribution Act 1954, 
referred to hereunder as the 1954 Rating Act. At the date of writing, 
the regulations prescribing the basis of calculating 1954-1955 pro- 
visional tax and prescribing new scales for tax instalment deductions 
were not available. New tax-insitalment schedules are to operate from 
the first pay-day in October. 

The rates of tax as now declared apply, in the case of individuals, 
to income derived during the current year of income ending 30 June 
1955. In the case of companies the rates apply to income derived 
during year of income ended 30 June 1954. 


General rates of tax payable by individuals for year of tax ended 
30 June 1955.—The general rates of tax payable by individuals on 
income derived during year of income ended 30 June 1955 are set out 
in the First Schedule. The general rate of tax is payable on income 
derived from all sources, whether personal exertion or property. 

The amount of tax payable by individuals may be readily ascer- 
tained by reference to the following table: 


Taxable Income Tax Payable 


from all Sources 
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Taxable Income Tax Payable 
from all Sources 
£3,601 to £4,000 .. .. £1,011 
4,001 , 4,400 .. .. 1,196 


5 plus 111d. on each £1 in excess of £3,600 

5 
4,401 ,, 5,000 .. .. 1,391 5 

5 

5 


1174. £1 4,000 
124d. 4,400 
132d. 5,000 


0 
0 
0 
5,001 ,, 6,000 .. .. 1,701 0 
0 1394. 6,000 
8 
4 
4 


6,001 ,, 8,000 .. .. 2,251 
8,001 ,, 10,000 .. .. 3,409 11 
10,001 ,, 16,000 .. .. 4,617 18 
16,001 and over .. .. 8,417 18 


General rate of tax by reference to average income of primary 
producers.—In the case of a person (not being a company) whose 
income includes income from primary production, the rate of tax 
depends upon an average taxable income, which is, in the generality 
of cases, the average of the income of the previous four years and 
that of the current year. 

Section 6 (2), in conjunction with the Second Schedule of the 
1954 Rating Act, declares the rates of tax in cases where the averaging 
provisions apply. 

The Second Schedule reads as follows :— 

‘*In the case of a taxpayer to whose income Division 16 of 
Part III of the Assessment Act applies, the rates of income tax and 
social services contribution are— 

(a) for every £1 of that part of the taxable income which does 
not exceed £4,000— 

(i) the rate ascertained by applying the rates set forth in 
the First Schedule to a taxable income equal to his 
average income and dividing the resultant amount by 
a number equal to the number of whole pounds in that 
average income; or 

(ii) 71.775 pence, 
whichever is the less; and 
for every £1 of the remainder (if any) of the taxable in- 
come, the rate ascertained by deducting the amount of 
£1,196 5s. from the tax and contribution which would be 
payable if the rates set forth in the First Schedule were 
applied to the total taxable income and dividing the 
resultant amount by a number equal to the number of 
whole pounds in that remainder.’’ 


The effect of the above provisions may be shortly stated as being 
to tax the first £4000 of taxable income at either the rate applicable 
to the average income or the rate applicable to an income of £4000, 
whichever is the less. The portion of the taxable income, if any, in 
excess of £4000 is taxed in the same manner as that part of the 
taxable income of a person to whose income the averaging provisions 
do not apply. 

In the practical application of the Second Schedule the calculation 

of the tax may be considered under four classes. 
Class A——Where both the taxable income and the average income are 
£4000 or more.—A taxpayer deriving income from primary produc- 
tion has a taxable income of £6000 and an average income of £4000 
for income year ended 30 June 1955. 


1454. » 8,000 
152d. _,, 10,000 
160d. 16,000 


The rate of tax applicable to the first £4000 of taxable 
income is 71.775d. in £, ie. the rate applicable to an 
income of £4000: 
£4000 at 71.775d. in £.... ‘a * .. £1196 5 
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Brought forward £1196 5 0 


The tax applicable to the balance of the taxable 
income, viz. £2000, is equal to the difference between 
the tax payable on an income of £6000 and the tax 
payable on an income of £4000: 
Tax on £6000 ond ae .. £2251 5 0 
Tax on £4000 me on -. 1196 5 0 


Tax on £2000 in excess of £4000 .. 


Total tax payable (to nearest shilling) .. .. £2251 5 0 


In effect the tax payable is the same as if the averaging pro- 
visions did not apply, and may be obtained directly by calculating 
the amount of tax payable on a taxable income of £6000. 


Class B.—Where the taxable income is £4000 or more and the average 
income is £4000 or less—A taxpayer deriving income from primary 
production has a taxable income of £5000 and an average income of 
£3200 for income year ended 30 June 1955. 


As the average income does not exceed £4000 the first 
£4000 of taxable income is taxed at the rate applicable 
to the average income: 
Tax on first £4000 of taxable income — 
£4000 x £836 5s. (tax on average income) 
= £1045 6 3 





£3200 (average income) 
The tax on the balance of the taxable income, viz. 
£1000, is ascertained in the same manner as for cases 
falling in Class A: 
Tax on £5000 os re .. £1701 5 0 
Tax on £4000 ae +s . ae 8 © 


Tax on excess of income over £4000 Rye aa 505 0 0 


Total tax payable (to nearest shilling) .. .. £1550 6 0 


Class C_—Where the taxable income is £4000 or less and the average 
income is £4000 or more.—A taxpayer deriving income from primary 
production has a taxable income of £3200 and an average income of 
£4400 for income year ended 30 June 1955. 

In this case the average income exceeds both the taxable income 
and £4000. The rate applicable to the taxable income is, therefore, 
limited to the rate applicable to an income of £4000, i.e. 71.775d. in £. 


The tax payable is therefore: 
£3200 x 71.775d. oh ie é .. £957 0 0 


The tax payable may be ascertained by a proportionate calcula- 
tion : 
Tax on a taxable income om to an sit 
income of £4000 .. : . ‘ .. £1196 5 0 


Tax on a taxable income of £3200 when the 
£3200 «£1196 5s. 


average income is £4400 — = £957 0 0 
£4000 as 





Class D.—Where both the taxable income and the average income are 
£4000 or less.—In these cases the taxable income is taxed at the rate 
applicable to the average income. The tax may be ascertained by a 
proportionate calculation. 
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A taxpayer deriving income from primary production has a tax- 
able income of £1600 and an average income of £1200 for income year 
ended 30 June 1955. 


Tax on a taxable income equal to an = 
income of £1200 . me ea ; .. £14911 8 














Tax on a taxable income of £1600 when the 
average income is £1200 — 
£1600 x £149 11s. 8d. 






= £199 8 10 
£1200 ——— 
To nearest shilling .. - Ag - .. £199 9 0 





















General rate of tax by reference to a notional income where tax- 
payer receives lease premium.—Section 86 of the Assessment Act 
provides for the determination of a notional income where the assess- 
able income includes a premium for a lease for periods of twenty-five 
or more months. The actual taxable income of the year in which such 
a premium is received is taxed at a concessional rate by virtue of 
s. 6 (3) and the Third Schedule of the Rating Act; the concessional 
rate is the rate of tax applicable to the notional income. The follow- 
ing example illustrates the application of the above provisions for 
year of income ended 30 June 1955. 


















Assessable income from business .. , . £8500 
Allowable deductions applicable thereto Ey .. 3700 









Premium received on grant of 10 years’ lease 
Allowable deductions applicable thereto 











Total actual taxable income 





For the purpose of determining the rate of tax, the actual net 
premium (£2300) is deducted from the total taxable income, and the 
sum of £460 is added to the remainder. The sum of £460 is calculated 
as follows: 


(i) Number of months in the unexpired period of the lease (10 years) = 
120 months. 
(ii) Divide the net premium £2300 by one-twenty-fourth of the number of 
complete months in the term of the lease (120). 
120 










(iii) £2300 —- —— — £460. 
24 






The notional income for rating purposes is therefore £5260, viz. : 






Total taxable income . a Ss + wa .. £7100 
Deduct actual net premium ad + - es .- 2300 







Add, vide (iii) 








Tax is levied on the actual total taxable income of £7100 at the 
rate applicable to £5260: 
£1844 5s. (tax on notional income) 
£7100 x = .. £2489 7 9 
£5260 (notional income) ——S— 
To nearest shilling .. “y - 
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General rate of tax by reference to a notional income for authors 
etc. and inventors.—Division 16a of the Assessment Act permits 
authors, artists, dramatists, composers, and inventors whose assessable 
income of a year of income includes ‘‘abnormal income’’ (as defined) 
to apply in writing to the Commissioner for the determination of a 
notional income in respect of that year. The actual taxable income 
of the year is then taxed at the rate applicable to the notional income 
as determined by the Commissioner; in the result the actual taxable 
income bears tax at a concessional rate in terms of s. 6 (3) and the 
Third Schedule of the 1954 Rating Act. 


General rate of tax payable by a trustee——The Fourth Schedule 
prescribes the rates of tax payable by a trustee (including a company 
which is a trustee) where the trustee is liable to pay tax under either 
s. 98 or s. 99 of the Assessment Act. 

The following example illustrates the application of the last- 
mentioned sections to income derived by a trust estate during year of 
income ended 30 June 1955 :— 


The income of a trust estate is divisible as follows: 

(a) One-half of the net income is payable to X, who is pres- 
ently entitled thereto and is not under a legal disability. 
Section 97 provides that X is directly assessable in respect 
of his share. 

One-quarter of the net income is payable to Y, who is 
presently entitled thereto, but is under a legal disability. 
Section 98 provides that the trustee should be assessed in 
respect of Y’s share as if it were the income of an indi- 
vidual. 
One-eighth of the net income is payable to Z, who is 
presently entitled thereto but is also under a legal dis- 
ability. Accordingly, the trustee is separately assessable 
under s. 98 in respect of Z’s share. 
One-eighth (i.e. the remainder of the net income of the 
estate) is held by the trustee under a trust for accumula- 
tion. The trustee is, therefore, separately assessable under 
s. 99 in respect of the remainder of the net income of the 
trust. estate. 

The net income of the estate for year ended 30 June 1955 is £800. 

The beneficiaries have no separate income. 

Assessments : 

(a) Against X: Share of net income, £400; tax thereon, £16 5s. 

(b) Against trustee: Share of net income of Y, £200; tax 
thereon, £2 10s. 

(ec) Against trustee: Share of net income of Z, £100. As the 
taxable income is less than £105 no tax is payable. 

(d) Against trustee: Income to which no beneficiary is 
presently entitled, £100. As the taxable income is less than 
£105 no tax is payable. 


Minimum taxable income of individual.—The effect of s. 5 (2) is 
that taxable incomes of £104 and less derived by individuals are not 
subject to tax. ‘‘Taxable income’’ means the amount remaining after 
deducting from the assessable income all allowable deductions. The 
concessional deductions for dependants and for specified private ex- 
penditures are thus allowable in ascertaining a taxpayer’s taxable 
income. The minimum taxable income of £105 applies also where a 
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trustee derives income to which no beneficiary is presently entitled 
(s. 99 of Assessment Act), or in respect of which the beneficiary is 
under a legal disability (s. 98 of Assessment Act). 


Relief to aged persons—income year ended 30 June 1955.—Under 
the age allowance provided for by s. 7 of the 1954 Rating Act, single 
women over 60 years and single men over 65 years are free from tax 
if the net income does not exceed £375. Married couples, both of 
pensionable age, are free from tax is their combined net incomes do 
not exceed £750. 

Provisional is made for marginal relief where net incomes exceed 
the above exemption points of £375 and £750. This marginal relief is 
achieved for year of income ended 30 June 1955 by limiting the tax 
to not more than nine-twentieths of the excess of net income over 
£375 or £750, as the case may be. 

For a qualified single taxpayer the tax is limited to nine- 
twentieths of the excess of the net income over £375, with a provision 
that ensures that the normal rate of tax is not borne until the net 
income amounts to £415. 


Example : 


Single qualified taxpayer’s net income .. ~ .. £400 0 0 
Excess of net income (£400) over £375 . int .. £265 0 0 
Nine-twentieths of £25 .. 48 ‘% i. as © 


Tax payable is therefore £11 5s., as against the normal tax of 
£16 5s. on an income of £400. 

Where the net income of a taxpayer who contributes to the main- 
tenance of a spouse does not exceed £975, the maximum tax payable 
is nine-twentieths of the excess of the aggregate net incomes over £750. 


Example (1): 
Husband—net income ai% ~~ aa a -- £766 0 0 
Wife—net income .. re - n4 a ss 65 0 0 


Aggregate net income 4 ie = 4a .. £830 0 0 


a 


9 
Tax payable — (£830 — £750) x — % - ~< ieee 8 © 
20 —_—— 


Normal tax payable on a taxable income of £635 (husband’s in- 
come £765, less wife allowance £130) is £44 11s. 


Example (2): 
Husband—net income ri a + - .. £4386 0 0 
Wife—net income .. x. om - ‘a a 394 0 0 


£830 0 0 
Es 


Tax payable: 
By husband on £436 at normal rates 4 .. £20 3 0 


9 
By wife — (£394 — £375) x— .. ee ne 811 0 
20 


Total tax for husband and wife... T .. £2814 0 
For the purpose of the age-relief provisions, ‘‘net income’’ means 
gross income less all expenses (not being expenses of a capital, private, 
or domestic nature) incurred in deriving the individual’s gross in- 
eome. Concessional deductions for dependants ete. cannot be taken 
into account in ascertaining the ‘‘net income.”’ 
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Rates of tax payable by companies—year of tax ended 30 June 1955. 
—tThe rates of tax payable by companies for the financial year 1954- 
1955 apply in respect of income derived by companies during the year 
of income ended 30 June 1954 or substituted accounting period. The 
rates for the financial year 1954-1955 are identical with those for the 
previous financial year. The rates are as follows :-— 


Public Companies 


Resident Companies.—On the first £5000 of taxable income the 
rate is 6s. in the £. On the excess of the taxable income over £5000 
the rate is 7s. 

Non-resident Companies.—(a) On so much of the taxable income 
consisting of dividends as does not exceed £5000 the rate is 5s. in the £. 
(b) On so much of the taxable income not consisting of dividends as 
does not exceed the amount (if any) by which the taxable income 
consisting of dividends is less than £5000 the rate is 6s. in the £. 
(c) On the part of the taxable income to which neither (a) nor (b) 
applies the rate is 7s. in the £. 


Private Companies 

On the first £5000 of taxable income the rate is 4s. in the £. On 
the excess of the taxable income over £5000 the rate is 6s. in the &. 
The rate of tax payable on undistributed profits under Division 7 of 
Part III of the Assessment Act is 10s. in the £. 


Co-operative and Non-profit Companies 

Co-operative companies as defined in Division 9 of Part III of 
the Assessment Act and non-profit companies as defined in the Rating 
Act are liable for tax as follows: On the first £5000 of taxable income, 
5s. in the £. On the excess over £5000 of taxable income, 7s. in the £. 
If the taxable income of a non-profit company does not exceed £104 
it is not liable for any tax (s. 5 (2) (c)), and where the taxable income 
exceeds £104 but does not exceed £208 the maximum amount of tax 
payable by a non-profit company is half of the amount by which the 
taxable income exceeds £104 (s. 9 (2)). 


Life Assurance Companies 


Life assurance companies are taxed as to mutual income at the 
rates of 4s. in the £ on the first £5000 and 6s. in the £ on the excess. 


Interest paid by company to non-resident 

For every £1 of interest in respect of which a company is liable 
under s. 125 (1) of the Assessment Act to pay tax, the rate is 7s. in 
the £. 


Minimum taxable income of company.—A company, other than a 
company in the capacity of a trustee or a non-profit company, is 
liable to tax on a taxable income of £1 and upwards. The position of 
non-profit companies is noted above. 


GIFTS TO SCHOOL BUILDING FUNDS 


Section 78 (1) (a) allows a deduction of gifts of £1 and upwards 
of money or of property other than money which was purchased by 
the taxpayer within twelve months immediately preceding the making 
of the gift, made by the taxpayer in the year of income to certain 
specified funds, authorities, or institutions in Australia, including 
Papua and New Guinea. The amending Act of 1954 has added to the 
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specified funds gifts to which are deductible, public funds established 
and maintained exclusively for providing money for the acquisition, 
construction, or maintenance of a building used or to be used as a 
school or college by a government or public authority or by a society 
or association which is carried on otherwise than for the purposes of 
profit or gain to the individual members of that society or association. 
Thus gifts to building funds for government and private schools 
carried on by non-profit organisations are deductible. The amendment 
first applies to assessments based on year of income ended 30 June 
1955. 


ENCOURAGEMENT OF THE ARTS AND SCIENCES 


yifts to the Australian Elizabethan Theatre Trust since the trust 
was established early in 1954 are now allowed as deductions. Gifts 
made to the trust before 30 June 1954 are deductible in that year, and 
where claims for such gifts were not made in the 1953-1954 return 
the Commissioner should be advised. 

Gifts to the Australian Academy of Science are deductible, com- 
mencing with gifts made during year of income ended 30 June 1955. 

The above amendments to s. 78 (1)(a) have been made by the 
Assessment Act 1954. 


NOTICES OF ASSESSMENT 


Section 204 provides that income tax assessed shall be due and 
payable on a date specified in the notice of assessment, but not less 
than thirty days after service of that notice. By reason of credits for 
provisional tax paid or for tax instalments deducted from earnings, 
many notices of assessment show, instead of an amount payable by 
the taxpayer, a refund due to him. As it is inappropriate in such 
cases to specify in the notice a due date for payment, s. 204 has been 
amended by the Assessment Act 1954 to authorise the omission of this 
particular from the notice. 

The omission would affect, however, the operation of s. 170, 
which authorises the amendment of assessments within three years (or 
in some cases six years) from the date on which the tax became due 
and payable under the assessment. If no date were specified on the 
notice of assessment, there would be no commencing point for the 
period within which the assessment might be amended. Accordingly, 
s. 204 as now amended provides that, where no date is specified in the 
notice of assessment, the thirtieth day after service of the notice 
should be a notional due date for payment, from which the period for 
amendment of the assessment may be reckoned 

The amendment applies to tax in respect of which a notice of 
assessment is or has been served on or after 1 July 1953. 


UNITED KINGDOM WIDOWS’ WAR PENSIONS 


Unlike repealed s. 23 (k), new s. 23 (kaa) applies to pensions ete. 
paid not only by the Commonwealth, but also by the United Kingdom 
Governments. This amendment was designed to permit exemption of 
pensions received from the U.K. Government by widows and other 
dependants of deceased servicemen. Pensions received by disabled 
U.K. ex-servicemen resident in Australia have long been exempt under 
old s. 23 (k) and continue exempt under new s. 23 (kab). Pensions 
paid by the Commonwealth to widows and other dependants of 
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Australian servicemen have been and are exempt under old s. 23 (k) 
and new ss. 23 (k) and 23 (kaa). New s. 23 (kaa) first applies to 
assessments in respect of income of year ended 30 June 1955, so that 
pensions received on or after 1 July 1954 or on or after the commence- 
ment of a substituted accounting period, from the U.K. Government 
by the widows and other dependants of deceased U.K. servicemen are 
exempted from Australian tax. The exemption of British war widows’ 
pensions from Australian tax may, in view of the terms of Article X 
of the U.K.-Australia Agreement, result in such pensions becoming 
liable to U.K. tax. 


“PERSON” MAY INCLUDE THE CROWN 


By definition in s. 6 of the Income Tax Assessment Act, ‘‘person’’ 
includes a company unless the contrary intention appears. For the 
purposes of s. 218, ‘‘person’’ includes company, partnership, the 
Commonwealth, a State, and any public authority (corporate or in- 
corporate) of the Commonwealth or a State. In Boarland v. Madras 
Electric Supply Corporation Ltd., [1954] 1 All E.R. 52, the Court of 
Appeal decided that the word ‘‘person”’ in its natural and ordinary 
meaning is, in an Act of Parliament, apt to include the Crown, 
although once the Act has been construed the Crown, in the absence 
of express provision to the contrary, may set up its prerogative right 
to exemption. 

The facts and decision in the above case were as follows: A com- 
pany sold its undertaking to the Crown, which carried it on so that the 
trade was not discontinued. The company was assessed to income tax 
for the period terminating on the date of the sale in the sum of 
£850,000 in respect of balancing charges under s. 17 (1) of the 
Income Tax Act 1945, arising on the sale of machinery and plant 
included in the transaction. Held: the Crown was a ‘‘person’’ within 
the meaning of r. 11 (2) of the Rules Applicable to Cases I and II 
of Sched. D to the Income Taz Act 1918 (as substituted by the 
Finance Act 1926, s. 32 (1)), and, therefore, a person had succeeded 
to the trade within the meaning of the rule, the company was liable 
to be assessed as if the trade had been discontinued under the rule, 
and the balancing charges were properly made under s. 17 (1) of the 
Act of 1945. 


EXTENT TO WHICH ASSESSMENT MAY BE AMENDED 


The trustee of a deceased taxpayer objected to assessments made 
upon the trustee in respect of six income years and a broken period 
to date of deceased’s death. The assessments for the first five years 
were amended assessments. All the assessments were made on an 
assets betterment basis. The deceased had been a hairdresser and 
tobacconist. The evidence before the Board was such that the Board 
thought it would be unreasonable to find that the deceased had under- 
stated his income from his business. The trustee contended that the 
admitted annual increase in net worth was the result of money won 
from gambling at bacearat. The evidence showed that deceased had 
regularly attended a baccarat school and that he had been a close 
associate of one of the proprietors. Movements in the deceased’s 
various bank accounts did not show either frequent deposits or with- 
drawals; but large cash deposits were made at approximately yearly 
intervals. The Commissioner proved that the deceased had omitted 
about £15 of savings bank interest from each of his returns for the five 
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years for which amended assessments were issued. Held: (i) the Com- 
missioner had discharged the onus on him of proving that the deceased 
had not made full and true returns and that there had been an avoid- 
ance of tax, so that the amended assessments were authorised by 
s. 170 (2); (ii) the trustee had failed to prove that the assessments 
were excessive (4 C.T.B.R. (N.S.) Case 75). 


In the course of their reasons, Messrs. W. M. Owen and R. A. 
Cotes, sitting as a quorum, said: ‘‘In preliminary argument counsel 
submitted, for the taxpayer, that exercise by the Commissioner of the 
powers conferred upon him by ss. 216 and 170 (2) of the Income Tax 
Assessment Act was dependent upon his being able to show in respect 
of each year involved (a) that the deceased had not made to him a 
full and true disclosure of all the material facts necessary for his 
assessment, and (b) that there had been an avoidance of tax. He sub- 
mitted that the onus placed upon the Commissioner could not be 
discharged if, for the purpose of establishing an understatement of 
income, he did nothing more than rely upon an ascertained increase 
in the ‘net asset’ position of the deceased from year to year. To this 
stage, we accept his argument, but the onus placed upon the Com- 
missioner by s. 170 (2) is, we think, discharged if, for example, he 
can show that the taxpayer has omitted from his return a specific 
item of income (of whatever amount), and that this has resulted in 
the assessment of less tax than would have been assessed if that item 
had, in fact, been disclosed. Once the Commissioner establishes failure 
by the taxpayer to make ‘a full and true disclosure of all the material 
facts necessary for his assessment’—once he can point to a material 
fact which has not been disclosed—and establishes also that there has 
been an avoidance of tax, he may proceed to issue an amended assess- 
ment subject to the terms of s. 170 (2), and in doing so he can 
exercise powers given to him by ss. 166 and 167. This being so, it 
follows, we think, that the extent of the amendment to the assessment 
is not necessarily limited to t..c adjustment necessary to remedy the 
avoidance of tax established as a condition precedent to that amend- 
ment, and the position then is that it is for the taxpayer to prove if 
he can that the assessment, as amended, is excessive (s. 190 (a)). This 
view is, we think, supported by the remarks of Williams, J., in the 
ease of McEvoy v. Federal Commissioner of Taxation (1950), 
§ A...T.R. 1.” 


In paragraph [2706] of Commonwealth Income Tax Law & 
Practice, 4th Edition, the writers discussed McEvoy’s Case in the fol- 
lowing terms: ‘‘The extent to which an assessment may be amended 
in terms of s. 170 is not yet settled by any Court decision. The Com- 
missioner may ‘subject to this section’ amend any assessment ‘by 
making such alterations therein or additions thereto as he thinks 
necessary’ (s. 170 (1)). This apparently general power is, however, 
subject to the terms of the section and, by subsection (2), the altera- 
tions or additions that may be made are such ‘as he thinks necessary 
to correct an error in calculation or a mistake of fact or to prevent 
avoidance of tax.’ As was observed by Williams, J., in McEvoy v. 
F.C. of T. (1950), 5 A.I.T.R. 1, at p. 5, ‘this is a very wide power of 
amendment.’ Nevertheless it is thought that the following further 
observation by his Honour at p. 6 should be read in a relative and net 
an absolute sense: ‘Once he [the Commissioner] has proved that there 
has not been a full and true disclosure and there has been some avoid- 
ance of tax, he can amend the assessment so as to assess the taxpayer 
for such amount as he thinks necessary to recover the full amount of 
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tax legally payable under the provisions of the Act.’ The above state- 
ment was made in a case where, as in other cases, the amendment was 
by way of arbitrary assessment under s. 167 and, as is shown in 
Trautwein v. F.C. of T. (1936), 56 C.L.R. 63, in such cases it is very 
often true that any amendment ‘to prevent avoidance of tax’ must 
involve a complete rewriting of the original assessment. Suppose, 
however, a taxpayer has not made full and true disclosure in a certain 
particular such as in his claim for a concessional deduction for medical 
expenses; in respect of all other particulars he does make full and 
true disclosure and in assessing the taxpayer the Commissioner makes 
a mistake of law in regard to one such matter. Can the Commissioner 
when amending the assessment upon discovery of a wrong claim for 
medical expenses also rectify his mistake of law? It is submitted he 
cannot: rectification of the Commissioner’s own mistake of law does 
not seem to fall within the words of s. 170 (2) authorising the Com- 
missioner to make ‘such alterations therein or additions thereto as he 
thinks necessary to correct an error in calculation or a mistake of fact 
or to prevent avoidance of tax’.’’ 

The writers found support for the above view in Denver Chemical 
Mfg. Co. v. C. of T. (N.S.W.) (1949), 79 C.L.R. 296, at pp. 314-5; 
4 A.I.T.R. 216, at p. 223, where, speaking of s. 210 of the New South 
Wales Act of 1936, Dixon, J., said: ‘‘I am of opinion that, once it is 
found that in relation to any particular topic there has been fraud or 
evasion, the Commissioner is at liberty to reconsider the whole matter, 
at all events in relation to everything that is material to the assess- 
ment of the tax under the head of liability affected. In this case the 
whole question was what should be the assessable and taxable income 
of the taxpayer.’’ 

In all the cases where the question of the extent to which an 
assessment may be amended under s. 170 (2) has arisen, the amended 
assessments have been made on an assets betterment basis, so that it 
may at least be said that there is not yet any authoritative decision 
that would compel an affirmative answer to the question posed by the 
writers in the above-cited circumstances, namely: ‘‘Can the Com- 
missioner when amending an assessment upon discovery of, say, a 
wrong claim for medical expenses also rectify any mistake of law?’’ 


SUM RECEIVED FOR SALE OF INFORMATION CONCERNING 
FAVOURABLE PURCHASE OF SHARES 


The taxpayer company obtained information that shares in X 
company could be obtained at a price which, on resale, would yield a 
considerable profit. The taxpayer knew of a prospective buyer. Not 
being able to enter into the transaction itself, the taxpayer communi- 
eated the information to Y company, a related company, under an 
arrangement whereby the taxpayer was to receive a proportion of Y’s 
profits on resale of the shares. The transaction was consummated and 
the taxpayer received $10,000 as its share. Held: the taxpayer re- 
ceived the $10,000 for a service rendered by it to Y, and the sum was 
assessable (No. 154 v. Minister of Nat. Rev. (1954), 10 Can. Tax 
A.B.C. 189). 


CONCESSIONAL DEDUCTIONS 


Wife’s grandmother not “parent.”—During year ended 30 June 1951 
taxpayer’s wife’s grandmother resided with him, his wife, and three- 
year-old child. The wife’s grandmother was maintained by taxpayer 
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and his wife, who both went to work. The child went to kindergarten. 
The wife’s grandmother’s health did not allow her to do much in 
the way of housekeeping. Taxpayer claimed a concessional deduction 
either under s. 82c as for a parent or under s. 82p as for a house- 
keeper. Held: claims disallowed (4 C.T.B.R. (N.S.) Case 62). 


‘In our opinion in interpreting the word ‘parent’ we must give 
it its ordinary and natural meaning, which is ‘father or mother’: 
Sibley v. Perry (1802), 7 Ves. 522, at p. 530. In any case, even if 
‘parent’ included ‘grandparent’ for the purposes of the section, the 
taxpayer’s claim would be outside the section, for the person in respect 
of whom the deduction was claimed was not his but his wife’s grand- 
parent’’: per Board No. 2. 


ESCAPE FROM INCOME TAX 


Section 171 of the Income Tax Assessment Act reads :— 


‘*(1) Where a taxpayer has duly furnished to the Commissioner 
a return of income, and no notice of assessment in respect thereof has 
been served within twelve months thereafter, he may in writing by 
registered post request the Commissioner to make an assessment. 

**(2) If within three months after the receipt by the Commis- 
sioner of the request a notice of assessment is not served upon the 
taxpayer, any assessment issued thereafter in respect of that income 
shall be deemed to be an amended assessment, and for the purpose of 
determining whether such amended assessment may be made, the 
taxpayer shall be deemed to have been served on the last day of tke 
three months with a notice of assessment in respect of which income 
tax was payable on that day.’’ 

In paragraph [2730] of Commonwealth Income Tax Law & 
Practice, 4th Edition, reasons have been given at length for our con- 
clusion that s. 171 operates only to restrict in terms of s. 170 the 
Commissioner’s powers to determine a taxpayer’s taxable income at 
an amount different from the amount thereof as claimed by the tax- 
payer in his return, and that s. 171 does not contemplate that taxable 
income escaping tax except to the extent envisaged by s. 170. In 
1 C.T.B.R. (N.S.) Case 114, Board No. 3, in a decision given in 1951, 
arrived at the same result although on reasoning different from that 
of the writers as expressed in the abovementioned book and to which 
we still adhere. However, in a decision given in May 1954, Board 
No. 1 has by majority held that s. 171 operates to take from the 
Commissioner any power to assess where full and true disclosure has 
been made and where no assessment is made before the expiry of three 
months from the time a taxpayer gives notice in terms of s. 171. 

The case decided by Board No. 1 was as follows :— 

Taxpayer’s returns for the years ended 30 June 1945 and 1946 
were lodged under extension of time in November 1945 and 1946 
respectively. No notices of assessment in respect of those returns 
having been issued within twelve months after the furnishing of the 
returns, the taxpayer by writing on 7 January 1948 and by regis- 
tered post requested the Commissioner to make the assessments. 
Notices of assessment were issued under date 10 June 1948, being 
more than three months after receipt by the Commissioner of the tax- 
payer’s request as above. The taxpayer objected that the assessments 
could not in view of the terms of s. 170 and s. 171 be validly issued. 
Before the Board of Review the Commissioner conceded that taxpayer 
had in the returns made a full and true disclosure of all material facts 








Supplement to The Australian A tant—October 1954 





OctosBer 1954 CURRENT TAXATION 53 





necessary for assessment. Held: (i) (per Messrs. J. L. Burke and 
F. C. Bock, Mr. A. C. Leslie dissenting) the assessments were invalid, 
the Commissioner having lost his right to assess after the expiry of 
three months from the taxpayer duly giving notice under s. 171; 
(ii) the taxpayer had under s. 185 a valid right of objection against 
the assessments in question (4 C.T.B.R. (N.S.) Case 80). 


In the course of his reasons Mr. J. L. Burke, Chairman, said: 
‘*Now the original assessments are deemed to have issued on 8 April 
1948 and to have required the payment of tax on that day, and the 
Commissioner’s dilemma is in endeavouring to suggest what error in 
calculation or mistake of fact is involved in the making of the notional 
assessments on 8 April 1948 and which was corrected by the deemed 
amended assessments on 10 June 1948. The difficulty is, of course, that 
the language of s. 170 is directed at the making of actual amendments 
to correct actual assessments, waereas, for the purpose of fixing a time 
limit for the operation of s. 171, the Legislature created the rather 
awkward and perhaps unfortunate fiction of a hypothetical assessment 
being amended by a deemed notice of amended assessment. 


‘The Commissioner, if I understand his argument aright, did not 
press the view that there was a mistake of fact or error in calculation 
in the deemed assessments of 8 April 1948. He favoured an approach, 
which I must confess I was somewhat at a loss to fully appreciate, 
which involved the adoption of the three-year period for the making of 
amendments provided for in s. 170 (3) but which generally denied 
the applicability of subsection (3) on the ground that the deemed 
amended assessments did not increase the liability of the taxpayer 
such liability having arisen automatically by the operation of such 
sections as s. 17 of the Act. But, if I see the matter correctly, the 
liability referred to in s. 170 (3) is the liability which is fixed or 
crystallised by a notice of assessment, the section fixing time limits 
for amendment from the date upon which ‘tax became due and pay- 
able.’ And, even if this view be wrong, the dilemma at once appears 
in this form: if s. 170 (3) is inappropriate for the reason mentioned, 
then the Commissioner has to turn to another provision altogether to 
justify the deemed amendment. (If s. 171 (2) is to mean anything at 
all, the Commissioner must justify his assessments dated 10 June 
1948 as amended assessments. ) 

‘‘There was a suggestion, not very strongly pressed, that, for the 
purposes of making the deemed amended assessments dated 10 June 
1948, the Commissioner was at large under s. 170 (1), but I do not 
find this acceptable as a solution of the problem. In the first place 
subsection (1) gives the Commissioner power at any time to amend 
an assessment but this power is expressed to be ‘subject to this sec- 
tion’ and a similar provision in the Estate Duty Assessment Act 
1914-1942 (s. 20 (1) ) seems to have been regarded by the High Court 
as merely serving to introduce the substantive provision of the sec- 
tion (Federal Commissioner of Taxation v. Westgarth (1950), 81 
C.L.R. 396; 4 A.I.T.R. 429). Secondly, such an interpretation would 
mean that, in any case of full and true disclosure, where a notice 
under s. 171 (1) had been served upon the Commissioner, he would 
be unrestricted in time in issuing his deemed amended assessment. 

‘*T am unable to accept the Commissioner’s contention that in the 
instant case he had a period of three years from 8 April 1948 for the 
issuing of the deemed amended assessments in question. Unless that 
period of time can be brought into play because of the operation of 
s. 170 (3), it seems to me that it involves writing into s. 171 (2) the 
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words ‘three years and’ after the word ‘within’ first appearing, and 
as, in the view I take, the section can be interpreted without such 
interference, I think the latter interpretation should be adopted. 

‘*In the ultimate, then, in my opinion, this being a case of full 
and true disclosure, the Commissioner lost his right to assess after 
the expiry of three months from the giving of the notice under 
s. 171 (1), such notice having been served after the lapse of more than 
twelve months following the furnishing of the returns in question. 

*‘T do not think that one should be influenced against giving a 
decision to the above effect because of the consequence that as a result 
of that decision taxable income will forever escape tax. Even on the 
interpretation of s. 171 contended for by the Commissioner, in a case 
such as the present one a taxpayer would permanently escape tax 
after a period of three years and three months from the date of 
giving the Commissioner a registered notice, and the time factor is 
only important as a relative factor. If the Commissioner, as a mistake 
of law, omits assessable income in his calculation of the taxable in- 
come of a taxpayer, once the assessment based on the taxable income 
has issued the assessable income omitted by the Coimmissioner will 
escape tax even if the Commissioner discovers his mistake one day 
after the assessment has issued (s. 170 (3)—assuming full disclosure, 
of course. And, again assuming full disclosure, a taxpayer may per- 
manently escape tax where the Commissioner has made a mistake of 
fact or an error in calculation in favour of the taxpayer—the escape 
operating three years after the date upon which tax became due and 
payable under the original assessment. It seems to me that the per- 
manent escaping of income tax otherwise ordinarily payable is a 
natural consequence of the provisions of s. 170 and s. 171.”’ 

The Commissioner has lodged notice of appeal to the High Court 
from the above decision. 


COMPULSORY ACQUISITION OF PLANT HELD NOT A “SALE” 


Section 17 of the U.K. Income Tax Act 1945 provides for a 
balancing allowance or balancing charge ‘‘where machinery or plant 
is sold.’’ In terms of the Transport Act 1947 (England), the property 
in taxpayer’s railway wagons was vested in the Transport Commis- 
sioner and taxpayer received compensation for that compulsory acqui- 
sition. The compensation received was higher than the written-down 
value of the wagons for income tax purposes, and taxpayer was 
assessed to a balancing charge of £29,021, representing recovered de- 
preciation, on the basis that the compulsory acquisition of the wagons 
was a ‘‘sale’’ of plant within the meaning of s. 17 (1)(a) of the 
English Income Tax Act 1945. Held (by the Court of Appeal) : the 
transfer of wagons under the Transport Act was not a sale at common 
law, since it did not involve a mutual assent and a price; it was an 
acquisition authorised by statute and not a compulsory purchase; 
and therefore the wagons had not been ‘‘sold’’ and no balancing 
charge could be made (John Hudson & Co. Ltd. v. Kirkness, [1954] 
1 All E.R. 29). 

On the question where there was a ‘‘sale’’ in the ordinary under- 
standing of the word, Singleton, L.J., said, at p. 33 :— 

‘‘There was not in this case a seller or a buyer, and that leads me 
to think that there was not a sale of the wagons in the sense in which 
the word is ordinarily understood. The wagons were acquired, as the 
Act says, and on 1 January 1948 the property in those wagons vested 
in the commission. Benjamin’s Sale of Personal Property (2nd ed., 
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p. 1), an authority on this subject, says: ‘By the common law a sale 
of personal property was usually termed a ‘‘bargain and sale of 
goods.’’ It may be defined to be a transfer of the absolute or general 
property in a thing for a price in money. Hence it follows that, to 
constitute a valid sale, there must be a concurrence of the following 
elements, viz.: (i) parties competent to contract; (ii) mutual assent; 
(iii) a thing, the absolute or general property in which is transferred 
from the seller to the buyer; and (iv) a price in money paid or 
promised.’ Counsel for the taxpayer, who relies on that passage, 
pointed out that in the circumstances of this case there is no mutual 
assent, nor, as he submitted, is there a price in money paid or prom- 
ised, and on that he based his argument that here there was no sale— 
no sale according to the ordinary use of that word, or according to the 
definition of ‘sale’ as accepted in the courts of this country generation 
after generation. I think that is right.’’ 


The above decision has no application under s. 59 of the Income 
Tax Assessment Act, which deals with property ‘‘disposed of, lost or 
destroyed’’: Henty House Pty. Ltd. v. F.C. of T. (1953), 5 A.LT.R. 
557. Nevertheless, the decision is undoubtedly useful in considering 
other provisions of the Act such as s. 26 (a), the first limb of which 
deals with profit arising from the sale of property acquired for profit 
making by sale. 


SUBDIVISIONAL SALES 


In Scottish Australian Mining Co. Lid. v. F.C. of T. (1950), 
81 C.L.R. 188; 4 A.I.T.R. 443, where a coal-mining company sold its 
surface land by subdivision after the exhaustion of the mine, the 
High Court held that the taxpayer was engaged only in realising a 
capital asset, the profits from which were not assessable. 


On the other hand, profits arising from subdivisional sales were 
held to be assessable in J.7'. Case 758 (1952), 19 S. Af. T.C. 94. In that 
case, the taxpayer company was formed to acquire the surface lands 
and other property of a mining company in liquidation. The assets 
were paid for by the issue of shares in the taxpayer company to the 
holders of shares in the mining company. The taxpayer company 
proceeded to subdivide the land into plots and spent considerable 
sums in providing streets, lighting, water, and other township facili- 
ties. The profits arising from the sale of the plots were held to be 
proceeds of a business carried on by the taxpayer company. 


TIMBER CUTTER’S EXPENSES OF TRANSPORTING GEAR 


Taxpayer was engaged as a timber cutter by a timber haulage 
contractor. He was paid on a royalty basis of so much per 100 super- 
ficial feet of timber cut. He camped in a forestry reserve during 
forty weeks of a year, returning to his home some thirty miles away 
for week ends. He used his car for travelling and for transporting his 
saws and other gear. For six weeks of the year he travelled and 
transported his gear daily by car from his home to another place 
where he was felling timber. He claimed a deduction of £77 motor-car 
expenses. Held: Claim allowed to extent of £40, being the amount 
apportioned by the Board to the transporting of taxpayer’s working 
gear (4 C.T.B.R. (N.S.) Case 58). 

‘*On the facts of this case, the sum of £77 in dispute did not 
include any sum of a capital nature, but it did include an amount 
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which was of a private or domestic nature. The taxpayer did in fact 
travel home from his camp each week-end and return at the commence- 
ment of the following week, and that part of the expenditure of £77 
attributable thereto we find was of a domestic or private nature. At 
the most this was only once a week in respect of forty-six weeks of the 
year, assuming he had no holiday period and was not prevented by ill- 
ness, floods, or other adverse conditions from working during any 
particular week. As against this there was a period of six weeks, each 
of five days, thirty occasions in all, when he travelled between the 
point where the timber was felled to his home, and he transported his 
somewhat weighty plant or gear with him each way. The proportion 
of the total expenditure attributable to this period we are satisfied 
qualifies for a deduction under s. 51. In addition, the cost of trans- 
portation at the commencement of the job of his plant from his home 
to his camp in the forest and the cost on those occasions when it was 
necessary to move it in the forest by motor vehicle also qualify’’: per 
Messrs. A. Fletcher and H. H. Antcliff. 


REPAIR TO HEATING SYSTEM BY ERECTION OF NEW PIPES 
IN DIFFERENT POSITION 


The taxpayer owned two blocks of flats which had a mutual heat- 
ing system. Major repairs to the system became necessary. The leak- 
ing pipes were under the floor of occupied flats, so instead of moving 
the tenants out and taking up the flooring to repair the pipes, the 
taxpayer installed overhead pipes and abandoned the old ones. Held: 
the cost of the new pipes was an allowable deduction (Oakdale Court 
Ltd. v. Minister of Nat. Rev. (1954), 10 Can. Tax A.B.C. 326.) 


PAYMENTS TO RELATIVES 


In July 1948 taxpayer agreed to employ his wife at a salary of 
£8 7s. 6d. per week, the arrangement being that she should draw £3 
per week and leave the balance to accumulate, although she was free 
to draw the whole sum if she wished. The wife attended regularly 
during forty-eight weeks of the year at the business premises, her 
two young children being either at school or cared for by others. 
Actual payments of £3 per week were charged to taxpayer’s drawings 
account; at the end of the year a journal entry was made debiting 
£402 to wages and crediting £144 (£3 & 48) to drawings account and 
£258 to an account in the wife’s name. Applying s. 65, the Com- 
missioner allowed a deduction of £156. Held: the whole sum of £402 
was allowable under s. 51 (4 C.T.B.R. (N.S.) Case 86). 

‘‘The argument put forward on behalf of the Commissioner inter 
alia sought to show that the amounts involved were not ‘payments 
becoming due in the year of income’ within the meaning of s. 65 and 
that by reason of that fact the taxpayer’s claim to treat them as 
allowable deductions must fail. In our opinion that argument pro- 
ceeds upon a misconception of s. 65, the true position being that before 
the Commissioner can exercise his opinion to the effect that particular 
payments are unreasonable in amount or not bona fide, the amounts 
involved must be ‘payments becoming due in the year of income by 
the taxpayer to a relative.’ In our opinion unless the amounts are 
‘payments becoming due in the year of income by the taxpayer to a 
relative’ this section cannot apply to them and the provisions of s. 51 
must prevail’’: per Board No. 2. 
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INTEREST ON “MONEY LODGED AT INTEREST” IN 
AUSTRALIA 


An American parent corporation put its Australian subsidiary 
in funds by letting the subsidiary company’s indebtedness run on on 
open account (i) for $541,664, being the purchase price of trading 
stock bought from it by the subsidiary, and (ii) for $75,536 expendi- 
ture made by it in America on behalf of the subsidiary. The parent 
corporation also made advances to the subsidiary totalling $450,000. 
The purpose in allowing the indebtedness to run on and in making 
the advances was to put the subsidiary company in funds to enable it 
‘to acquire half the share capital in another Australian company. 
There was no agreement that any of the above sums should bear 
interest. Subsequently the parent corporation required the subsidiary 
to give a promissory note for $1,000,000 covering the major part of its 
indebtedness. This note was expressed to bear interest at 44 per cent 
per annum. 

The Commissioner appealed from a decision of a Board of Review 
allowing the Australian subsidiary company’s objection to an assess- 
ment issued to it under s. 125 (1)(b) in respect of £14,070 interest 
credited by it to the parent corporation for the twelve months ended 
31 October 1942. Held, the interest credited to the non-resident parent 
corporation was not interest on ‘‘money lodged at interest’’ in Aus- 
tralia with the Australian subsidiary within the meaning of 
s. 125 (1)(b) (F.C. of T. v. Armco (Australia) Pty. Ltd. (1954), 
6 A.I.T.R. (in course of publication) ). 

**It will be seen that the contract to pay interest was a new and 
independent agreement expressed in the promissory note, that is to 
say it formed no part of the terms on which the original indebtedness 
was incurred. Moreover, except for the three remittances amounting 
to $450,000, there was no debt for money lent. The word ‘advance’ is 
perhaps not inappropriate because it is a word of wide signification. 
But except for these remittances there was no payment of money by 
way of loan. The promissory note converted what was an open 
account into an ascertained indebtedness at interest. It is this fact, 
the conversion into a fixed debt, that the Commissioner uses to meet 
the obvious difficulty created by the words in s. 125 (1)(b), ‘money 
lodged at interest’. He says that the provision is not concerned with 
the history of the money earning the interest, only with its position 





@ THE 1954 BUDGET LEGISLATION WILL BE DEALT WITHIN @ 
THE BUTTERWORTH TAXATION SERVICE 





Supplement to The Australian Accountant—November 1954 








58 CurRRENT TAXATION NovEMBER, 1954 





during whatever year of income may be under assessment. He con- 
tends that if the money has come to be in a condition characteristic 
of a definite loan specifically left in the hands of the borrower, that is 
enough to satisfy the word ‘lodged’. He applies this to the facts of 
the present case by treating the aggregation of the various amounts 
in which, on different accounts, the taxpayer company was indebted 
to the American Corporation and the taking of a promissory note for 
a round sum at interest as the equivalent of depositing an amount by 
way of loan. 

‘‘The implications of the words ‘money lodged at interest’ cannot 
be met in this way. These words naturally refer to money which has 
been handed over, placed in the hands of the borrower, on the terms 
that he pays interest. Clearly this was never done in fact. Debts 
arose and were allowed to stand unpaid so that the taxpayer company 
would be in funds. For the most part money was not handed over or 
placed in the hands of the debtor. No money was handed over at 
interest. When the debtor was put in funds it was not at interest. 
The circumstance that after an interval of time a promissory note 
with interest was taken to secure a great part of the debt does not 
satisfy the description the statute employs. The provision does not 
lay down a wide or flexible principle. It carefully selects two kinds 
of transactions resulting in the payment of interest to persons abroad, 
viz., money secured by debenture and used in certain ways and money 
lodged. There is a careful restriction of its operation to those descrip- 
tions of transaction. It is a taxing statute and there is no warrant 
for extending its application to a case which does not come fairly 
within the natural meaning of its literal words.’’ Per Dixon, CJ., 
McTiernan and Fullagar, JJ. 


FULL AND TRUE DISCLOSURE IN CASE OF MEMBER OF 
PARTNERSHIP 


A partnership carried on business in two adjoining shops in an 
isolated area in an outer suburb of a city. Both shops were held under 
lease; a grocery and tobacconist business was conducted in one shop 
and in the other a milk bar, sweets shop, and a postal agency and 
newspaper sub-agency. The grocery and tobacconist business was 
sold in 1949 for £750, made up of plant £64 and goodwill £686. The 
purchaser was granted a sub-lease. A tobacco licence and quotas for 
goods in short supply were transferred to the purchaser. A penalty 
of £750 was payable to the purchaser for any default under a covenant 
given in restraint of trade. The partnership return disclosed in 
accounts annexed thereto a credit item: ‘‘ Capital profit, being amount 
received from [purchaser] as treaty for non-opposition £750, less 
value of plant £64 (see note below) £686.’’ The ‘‘note below”’ in- 
cluded statements that the grocery business had been leased to the 
purchaser and that the partnership had agreed not to carry on in 
their premises any business in opposition to the purchaser. The 
partnership return also disclosed a distribution of the ‘‘capital profit’’ 
to the partners. Copies of the contract of sale and of the agreement 
for lease were not supplied with the return. In his own return the 
taxpayer, one of the partners, included his share of the trading profits, 
but made no mention of his share of the ‘‘capital profit’’. On 19 May 
1950 taxpayer was assessed on the net income shown in his individual 
return; on 24 July 1950 the Commissioner issued an amended assess- 
ment to include taxpayer’s share of the ‘‘capital profit’’ of £686. 
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Taxpayer’s objection included a ground that the amended assessment 
was ‘‘in contravention of s. 170 (3).’’ Held, (i) there had not been 
full and true disclosure of all the material facts necessary for tax- 
payer’s assessment so that the amendment was authorised by 
s. 170 (2), (ii) the sum received for goodwill was assessable as a 
premium (4 C.T.B.R. (N.S.) Case 83). 


‘‘With regard to the second question before the Board, it was 
stated in evidence by a member of the firm of accountants employed 
by the taxpayer and the partnership that, in addition to the informa- 
tion disclosed in the partnership return, he had had telephone con- 
versations with a departmental assessor, who was handling the rele- 
vant returns prior to the issue of the original assessment, and that he 
had given all the information the assessor requested. However, on 
being questioned, he could not remember any details of the conversa- 
tion and merely stated they took place between January and May of 
1950. The evidence was of no help to the Board nor did the Com- 
missioner’s representative tender any oral evidence. 


**It was admitted, on behalf of the taxpayer, that it was not until 
24 October 1950 that a copy of the Contract of Sale of the business 
by the partnership was furnished to the Commissioner in response to 
a request for same and also that a copy of the Lease Agreement be- 
tween taxpayer and the purchaser of the business was not furnished 
to the Commissioner until August 1951. In the opinion of the Board 
these contained material facts necessary for his assessment which 
were not disclosed to the Commissioner either by the taxpayer or the 
partnership prior to the date on which the taxpayer’s notice of assess- 
ment issued. The very fact that the Commissioner had to request the 
lodgment of these documents and had to make further enquiries to 
get all the information he desired is indicative that there was not a 
full and true disclosure of all the material facts. Many facts material 
to a proper consideration of the question in dispute were not disclosed 
until the hearing of the case by the Board.’’ 


After carefully reading the whole of the reasons for the Board’s 
decision in the above case, one is forced to the conclusion that it is 
more difficult to make full and true disclosure in an income tax return 
than it is for a rich man to enter heaven. 


COSTS OF APPEAL BY CHARTERED ACCOUNTANT 
AGAINST SUSPENSION 


The taxpayer was a partner in a firm of Canadian chartered 
accountants. His firm was asked by a stock exchange to conduct a 
surprise audit of a brokerage company of which the taxpayer was also 
the auditor. The stock exchange was not satisfied with the firm’s 
report, and had a second audit conducted by another firm. The second 
report showed that the brokerage business was not as sound as the 
taxpayer’s firm’s report indicated. As a result, the taxpayer was 
directed to appear before an enquiry committee of the Institute of 
Chartered Accountants, by which the taxpayer was found guilty of 
misconduct and was ‘suspended from practice for three years. The 
taxpayer appealed to the Court and won his case. Held, the legal 
expenses of the appeal were incurred to enable the taxpayer to con- 
tinue in business, and his share thereof was deductible (No. 166 v. 
Minister of Nat. Rev. (1954), 10 Can. Tax. A.B.C. 285). 
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PAYMENT OFF BY PARENT COMPANY OF PREFERENCE 
CAPITAL OF SUBSIDIARY COMPANY 


By an agreement made in December 1934 between taxpayer com- 
pany, its subsidiary sales company and a person acting as trustee for 
preference shareholders in the subsidiary company, taxpayer company 
(a) guaranteed the payment by its subsidiary for five years from 
1 January 1935 of the dividend on seven per cent cumulative pre- 
ference shares, and (b) covenanted with its subsidiary that if re- 
quested it would at the end of five years from 1 January 1935 
purchase at par such preference shares. A further agreement of the 
same kind as the above entered into in 1940 covered the period to 
31 December 1945. At all material times the issued capital of the 
subsidiary company comprised 4950 preference shares (both as to 
dividends and return of capital) of £1 each fully paid held by the 
public, 5000 fully paid £1 ordinary shares and 2500 shares of £1 each 
paid to 2s.; all the ordinary shares were held by taxpayer company. 
The subsidiary company went into liquidation in 1944, its assets then 
being— 








Advances to taxpayer company .. i .. £3,261 
Unealled capital on 2,500 ordinary shares - és 2,250 
£5,511 


There were no external creditors. In lieu of making a call on the 
partly paid-up ordinary shares, the liquidator by arrangements de- 
manded of the taxpayer company an amount as follows :— 


Amount of preference capital returnable to share- 





holders .. - .. £4,950 

Six months’ dividend on preference shares fie a 173 
Liquidator’s fees and expenses .. a fe ea 75 
£5,198 








Taxpayer company claimed a deduction of £1937, being £5198 as 
above reduced by £3261 owing by it to the subsidiary. Held, the out- 
going was of a capital nature and no deduction was allowable (4 
C.T.B.R. (N.S.) Case 59). 

‘*In the course of winding-up the Sales Company the liquidator 
could, of course, have called upon the Parent Company to pay to the 
Sales Company the amount of £3261 owing on current account and 
could then have settled a list of contributories. The settling of such a 
list would have occasioned a call on the Parent Company in respect of 
2500 shares of £1 each paid to 2s., sufficient to return the capital of 
the preference shareholders. A call of approximately 15s. 6d. per 
share would have sufficed to satisfy the preference capital (with 
accrued dividends) at the date of winding-up. In the interest of 
simplicity and by arrangement with the sole ordinary shareholder 
the liquidator did not proceed in this manner but made a demand, as 
previously set out, which achieved the same result. Although I am 
satisfied that the liquidator was acting properly in effecting the 
winding-up in the manner described (see ss. 104 and 134 of the Com- 
panies Act (N.S.W.) 1899 as applied by the Companies Ordinance 
1931 to companies registered in the Australian Capital Territory), I 
think that, in order to determine the nature of the loss in question, it 
is permissible to assume that, to the extent of £1937, the demand 
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made by the liquidator was a call on the Parent Company for unpaid 
capital on the 2500 shares held by it which were paid up to 2s. only. 
The book value of the shares held by the Parent Company in the Sales 
Company would, after such a call had been made, have increased from 
£5250 to £7187 but, after the preference shareholders had been satis- 
fied, the value of these ordinary shares would have been precisely 
nil. The company’s representative conceded to the Board that the 
loss of £5250 was a loss of a capital nature and I can think of no good 
reason why the amount of £1937, if paid as a call, would not also have 
been correctly so described. Although the loss claimed was not, 
strictu sensu, paid as a call, I think it is proper to attribute to it the 
character it would have borne had it been so paid. It was, in truth, a 
loss of capital in a company which, although formed for the purpose 
of assisting the Parent Company, was nevertheless a separate entity. 
Although the company’s representative urged the Board to treat the 
amount of £1937 as a payment under a guarantee given by the Parent 
Company in the agreement dated 17 July 1940, the plain fact is that 
no guarantee to return preference capital was given. The covenant 
given by the taxpayer required it to purchase the preference shares 
on the expiration of five years from 1 January 1940 if a demand in 
writing was made on it by the Sales Company signed by the holders 
of preference shares who desired to sell them. No such demand was 
made. But even if it had been made, it would have resulted in the 
acquisition by the Parent Company of preference shares in the Sales 
Company and the ultimate loss in respect of both the ordinary and 
preference shares would, for reasons I have indicated above, have 
been a loss of capital or of a capital nature. And if the company be 
given the benefit of the argument that, notwithstanding the form of 
the arrangement, there was, in substance, a ‘guarantee’ given by the 
Parent Company in respect of the capital invested by the preference 
shareholders in its subsidiary, I would still adhere to the view that the 
loss in the circumstances outlined was one of capital. On the footing 
that it was a ‘guarantee’ payment the company’s representative relied 
upon the decision in Morley v. Lawford & Co. (1928), 14 T.C. 229, 
but I would regard the decision in Homelands (Handforth) Ltd. v. 
Margerison (1943), 25 T.C. 414, as being more in point and this latter 
decision supports the view that I have previously expressed.’’ Per 
Mr. J. L. Burke. 


SOLICITOR-EXECUTOR’S PROFESSIONAL CHARGES 


Liability to N.S.W. Death Duty.—By the first column of Schedule VII 
to the New South Wales Stamp Duties Act 1920-1940, which specifies 
rates of death duty payable on the final balance of estates of deceased 
persons, duty is payable ‘‘on so much of the final balance of the 
estate as consists of—(a) property which passes under the will... 
to the widow or lineal issue of the deceased,’’ and by the fourth 
column ‘‘on so much of the final balance of the estate as consists of 
property not otherwise provided for in... this schedule.’’ By el. 13 
of the will of P., who died in 1946, L., a solicitor and a trustee of the 
will, was to be entitled to charge, retain and be paid all usual pro- 
fessional or otber charges incurred by him in relation to the will 
against the estate. The Commissioner assessed L.’s professional 
charges under the fourth column of schedule VII to the Act. Held 
(by the Privy Council), clause 13 of the will conferred on L. a gift 
and enabled him to take out of the testator’s assets something which 
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the law would not otherwise allow, and the amount to which L. be- 
came entitled under cl. 13 was not property passing under the will 
to the widow or lineal issue of the deceased, but was properly assessed 
under the fourth column of Schedule VII (Pearse v. Commissioner of 
Stamp Duties (N.S.W.), [1954] 1 All E.R. 19). 

The Privy Council said: ‘‘Their Lordships agree with the 
majority in the High Court that the decisions to which Williams, J., 
refers and, in particular, the decisions in Re Thorley, [1891] 2 Ch. 
613, and Re Brown, [1918] W.N. 118, lead inevitably to the conclusion 
that such a provision as cl. 13 confers a gift on the executor and 
enables him to take out of the assets of the testator something which 
the law would not otherwise allow. Re Brown is more directly in 
point than Re Thorley, since in that case Eve, J., held that the amount 
which the solicitor-trustee would receive under a charging clause was 
a legacy which in the event which happened of a deficiency of assets 
must abate rateably with other legacies. It was not a decision of the 
Court of Appeal, but their Lordships think that it follows inevitably 
from the reasoning in Re Thorley and Re Pooley (1888), 40 Ch. D. 1. 
Their Lordships are unable to accept the explanation of these de- 
cisions suggested by Dixon, C.J., and Fullagar, J., and agree with 
the observations of the majority that, unless the High Court refused 
to follow the cases cited, the amount of £250 is property which falls 
within the fourth column of Schedule VII to the Act. The decisions of 
the Court of Appeal in England are not, of course, binding on this 
Board, and the decisions now under consideration have been criticised 
in some of the text-books. They have, however, never been doubted 
in any judicial decision, and they have been treated as good law for 
so long a period that their Lordships are not prepared to depart from 
the principles therein laid down. Counsel for the respondents agreed 
that the expression ‘pass’ in the first column of the schedule had no 
technical meaning, and, if that is so, their Lordships are of opinion 
that the £250 in question is money to which the respondent, Langley, 
became entitled under the will, and is not property passing under the 
will to the widow or lineal issue of the deceased.’’ 


PENSION PAID TO WIDOW OF DECEASED MANAGING 
DIRECTOR 


In terms of an agreement made in 1923 under which taxpayer, a 
private company, acquired A’s business, A was appointed managing 
director for five years. A continued to act in that capacity until his 
death in 1935. In 1937 A’s widow was appointed a director. Pursuant 
to a resolution passed in 1940, A’s widow was paid a pension of 30s. 
per week in consideration of A’s services to the company during his 
life. In June 1944 it was resolved to pay the widow £1000 to make up 
for the earlier small pension and to cover an increased pension for 
1943-44, and this sum was applied in the company’s books to dis- 
charge the widow’s then indebtedness on her heavily overdrawn 
eurrent account. For 1944-45 and 1945-46 the pension was fixed at 
£500 and for 1946-47 at £1000. During each of the last three men- 
tioned years only £78 was actually paid to the widow, the balances 
being credited to her account, which at 30 June 1947 was £1670 in 
eredit. For the four years 1944-47, the widow’s remuneration as a 
director was £156 p.a. The widow took an active interest in the 
company’s affairs. In assessing the company for the four years the 
Commissioner allowed no deduction of amounts paid or credited as 
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pension and of the £156 annual director’s remuneration he allowed 
only £52 each year. Held, (1) on the evidence, the annual director’s 
remuneration of £156 was a reasonable sum and should be allowed 
in full; (2) (i) on the evidence, A was up to the time of his death an 
‘femployee’’ of the company within the meaning of s. 78 (1)(c); 
(ii) only such sums as were actually ‘‘paid’’ to A’s widow during the 
relevant years could be considered under s. 78 (1)(c); and (iii) the 
payments to A’s widow were, up to the amount of £78 p.a., deductible 
under s. 78 (1)(c) as being a pension paid to her bona fide in con- 
sideration of A’s past services; and (3) the grounds of objection were 
not sufficient to permit the taxpayer to argue that the pension pay- 
ments were deductible under s. 51 (1) (4 C.T.B.R. (N.S.) Case 70). 


PENSION PAYMENT TO SHAREHOLDER TREATED AS 
DIVIDEND 


In assessing for the year ended 30 June 1944 the widow of the 
deceased managing director of the private company concerned in 
Case 70, supra, the Commissioner treated her director’s remuneration 
of £156 for that year as being £52 income from personal exertion and 
£104 as a dividend in terms of s. 109. He also treated the pension of 
£1000 appropriate to that year as being wholly a dividend. Taxpayer 
held approximately one-half of the company’s issued capital. Tax- 
payer objected and claimed, inter alia, that the sum of £1000 was not 
assessable as a dividend and that it was a gratuitous payment not 
liable to tax. Held, (1) on the evidence the £156 was reasonable re- 
muneration and accordingly was wholly assessable as income from 
personal exertion; (2) of the £1000 the sum of £78 actually paid to 
taxpayer in the year was a pension assessable as income from personal 
exertion whilst the balance of £922 credited to her account in the 
company’s books was a ‘‘dividend’’ as defined in s. 6 and such divi- 
dend was ‘‘paid’’ to her within the meaning of ‘‘paid’’ as defined in 
s. 6 in relation to dividends (4 C.T.B.R. (N.S.) Case 71). 

‘*We consider that the observation of Latham, C.J., in F.C. of T. 
v. Blakely (1951), 82 C.L.R. 388; 5 A.I.T.R. 102, is ample authority 
for the view we take that a payment to, or a crediting to, the account 
of only one of a number of shareholders can, in the circumstances of 
such a case as this, be regarded, within the definition of ‘dividend’, as 
a dividend paid to that one shareholder. It necessarily follows that 
we do not accept the submission that it was one of a series of 
gratuitous payments and that therefore the decision in Stedeford v. 
Beloe (1932), 16 T.C. 505, would exempt it from tax under the 
Commonwealth Act. We can see nothing in the evidence which, in 
our opinion, is of sufficient weight to establish that the said sum of 
£922 was paid to the taxpayer other than as a shareholder of the 
comparty.’’ Per Messrs. A. Fletcher and H. H. Antceliff. 


RESTRAINT PAYMENT TO SHAREHOLDER TREATED AS 
DIVIDEND 


Whether agreement void under s. 260.—Taxpayer owned 4500 and 
his wife 500 of the 5000 issued shares in a hotel company. In negotia- 
tions with a syndicate which desired to buy the hotel it was agreed 
verbally (a) that the syndicate should purchase the shares in the 
company, (b) that the price should be £X plus stock on hand at 
30 June, and (c) that the vendors would not enter into any hotel 
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business within a defined area during a specified period. The syndi- 
cate regarded (c) above as an essential condition, but it was not 
mentioned in the formal contract of sale. The assets the company 
was to possess on transfer of the shares were set out in the formal 
contract; but no mention was made of accumulated profits up to the 
date of sale, which was to be 30 June 1946. However, it was verbally 
agreed that the company’s bank account should be neither in debit 
nor in credit. On 28 June taxpayer transferred cash in the company’s 
account to a trust account in his own name and discharged thereout 
various liabilities of the company. On 30 June the company at a 
meeting of directors, being taxpayer and his wife, entered into agree- 
ments with them individually whereby they each agreed not to com- 
pete with the company; the consideration payable by the company 
was £3000 to taxpayer and £750 to his wife. On the same day the 
shares were transferred to the syndicate members and taxpayer and 
his wife resigned as directors. The sum of £3000 payable as above to 
taxpayer was credited to his personal account with the company, 
which was then in debit. The sums of £3000 and £750 were charged 
in the company’s accounts to profit and loss appropriation account. 
The Commissioner created a sum of £3000 as a dividend in taxpayer’s 
hands. Held, confirming the assessment (per Messrs. W. M. Owen 
and A. P. Webb), in the circumstances the sum of £3000 was either a 
‘‘distribution made by a company to its shareholders’’ or an amount 
credited to taxpayer ‘‘as a shareholder’’ within the meaning of 
‘‘dividend’’ as defined in s. 6 (per Mr. R. A. Cotes) the agreement 
between taxpayer and the company was void under s. 260 as having 
the purpose or effect of relieving taxpayer from liability to tax on a 
payment or appropriation of profits to or on taxpayer’s behalf to the 
extent of £3000 (4 C.T.B.R. (N.S.) Case 79). 

In the course of their joint reasons, Messrs. W. M. Owen and 
A. P. Webb said: ‘‘Since the decision of the High Court in Blakely v. 
F.C. of T. (1951), 82 C.L.R. 388; 5 A.L.T.R. 102, and C. of T. 
(N.S.W.) v. Stevenson (1937), 59 C.L.R. 80; 1 A.1.T.R. 211, it can 
no longer be contended that ‘distribution’ when used in this connexion 
in s. 6 means nothing more nor less than an orthodox distribution by 
a company wherein its profits are apportioned rateably among its 
shareholders. On the other hand it is, we think, equally clear that 
this part of the definition is not satisfied merely by a shareholder 
receiving from that company a sum of money appropriated by it out 
of profits. In a word there must, we consider, be some nexus or 
relationship between the receipt itself and the share or shares even 
after it has been established that the receipt consists of the company’s 
profits. And indeed it is this very relationship or nexus which is 
econnoted by the use of the words ‘as shareholder’ in the second part 
of this definition. Applying this test to the facts of the present case 
it is not, we consider, sufficient, in order to bring a payment such as 
the present one within the definition of dividend, for the Commissioner 
to show (i) that the taxpayer was a shareholder of the company; 
(ii) that pursuant to some agreement or arrangement between the 
company and the taxpayer the company paid to the latter £3000; 
(iii) that the £3000 consisted of profits of the company. In our 
opinion both the word ‘distribution’ and the words ‘as shareholder’ 
involve the existence of some additional element arising out of the 
shareholder-company relationship in the absence of which no such 
payment would have been made by the company to its shareholders. 
Hence we consider it directly follows that if one could be satisfied on 
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the present facts that the payment in question would have been made 
to the taxpayer by the company had he not also been one of its share- 
holders and that the payment was a genuine one and outside the 
provisions of s. 260, that conclusion determines the matter in favour 
of the taxpayer. 

‘*Unfortunately for the taxpayer in the present case, in our 
opinion, such an enquiry leads to the opposite conclusion quite in- 
dependently of s. 260. 

‘The reasons which lead us to the present conclusion may be 
summarised as follows. In the first place the consideration which is 
stated to support the company’s payment to the taxpayer of the sum 
of £3000 (although, of course, the contract was itself under seal). is 
identical with part of the consideration passing from the taxpayer 
and his wife to Mr. S. in relation to the sale of the shares, i.e., that 
the taxpayer would not for a period of one year from the date of 
sale of the shares be concerned in the management or control of any 
hotel situated within a radius of one mile from a certain area. With- 
out more this would lead to no real conclusion even had the agreement 
between the taxpayer not been under seal for, although there is no 
reality of consideration where the promisee undertakes to perform 
the conditions of an existing contract with the promisor (Stick v. 
Myrick, 2 Comp. 317), it may well be that as between A and B a 
promise by A to perform an outstanding obligation as between A 
and C may be sufficient to support a contract between A and B (ef. 
Shadwell v. Shadwell, 9 C.B.N.S. 159; Scotson v. Pegg, 6 H. & N. 
295; Anson on Contract, 19th Ed., pp. 96 et seqg.). What happened in 
the present case was that there was an existing contract as between 
A and B (the taxpayer and his wife) and Z (the purchasers) wherein 
A was bound to act in a prescribed manner. At a later stage A and B 
entered into a contract with C wherein, in consideration of a monetary 
payment from C, A agreed to act in the same prescribed manner as he 
was already bound to act in relation to Z, but at a time when C was 
A’s (or A and B’s) automaton or at all events entirely under his 
control. Although really it over simplifies the facts, this amounts to 
little more than a contract by A with himself based, so far as con- 
sideration is concerned, upon the possibility that he, A, might not 
perform his existing and identical contract with Z. Apart altogether 
from the contractural implications of this second agreement, one must 
conclude that on these facts there was a relationship between the fact 
that A was a shareholder of the company, the making of the second 
agreement with him and the actual payment in question to him. 
Secondly, it must be borne in mind that, in the absence of some appro- 
priation of the company’s profits of the year ended 30 June 1946 the 
purchasers of the company would be receiving something more than 
their bargain with the taxpayer and his wife entitled them to and 
consequentially the taxpayer and his wife would have been parting 
with something (which they must have ultimately received), viz., the 
company’s profits of the year in question after tax. 

‘* Although, in our opinion, a consideration of these two matters 
must conclude this question in favour of the Commissioner and with- 
out resort to s. 260 it is, we think, significant that after payment of all 
the company’s outstanding liabilities by the taxpayer either from the 
company funds or from his own, including its liability for tax, the 
state of affairs with which one is left is in essence the same as if the 
company had distributed its profits of the year ended 30 June 1945 
by way of dividend. 
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‘*We do not think it is necessary for the purpose of deciding this 
matter either to go so far as to say that the agreement dated 30 June 
1946 under which payment was made is a sham or is struck at by 
s. 260. For the purposes of determining this question it is, we think, 
sufficient to say that in the circumstances the amount received was 
either a ‘distribution made by a company to its shareholders’ or an 
amount credited to the taxpayer ‘as shareholder’ within the meaning 
of s. 6, and that this is so, because we are satisfied that had the tax- 
payer not been a shareholder of the company the payment in question 
would not have been made to him. The medium through which the 
payment was made to the taxpayer (viz., the agreement in restraint 
of trade) is unimportant once the other requirements of payment, 
nature of receipt and capacity of recipient, have been satisfied. How- 
ever, insofar as that conclusion shows that the agreement in question 
does not contain an accurate statement of the facts which prompted 
the company to make the payment in dispute, the agreement itself 
must be regarded as unreliable and may indeed have been designed 
to disguise an ordinary distribution of profits.’’ 


SOURCE OF SALARY AND WAGES 


Taxpayer, a resident of Australia, was an employee of an Aus- 
tralian company. There was no written contract of employment. Dur- 
ing year ended 30 June 1951 he was in New Zealand for seventeen 
days on his employer’s business at a branch there. During the year 
his salary was paid into his banking account in Sydney. Taxpayer 
claimed that £110, being the amount of his salary applicable to the 
period he was engaged in New Zealand, was exempt in terms of 
s. 23(q) on the ground that the source of that sum was in New 
Zealand because he had performed the duties there. The Com- 
missioner contended that the source of the sum of £110 was in 
Australia where it was paid. The Commissioner conceded that if the 
source was in New Zealand, then the amount would be exempt from 
Australian tax although no New Zealand tax was in fact paid, be- 
cause the amount was less than the minimum taxable income. Held 
(Mr. J. F. McCaffrey dissenting), the direct source of the sum of 
£110 was the work done in New Zealand and, accordingly, the income 
was derived from sources out of Australia within the meaning of 
s. 23 (q) (4 C.T.B.R. (N.S.) Case 88). 

‘*Having regard to the warnings about the application of de- 
cisions under the United Kiagdom legislation and to the observations 
made in the High Court cases referred to, I am of the opinion that it 
is not possible to apportion the income in this case so as to say that 
it was directly derived partly from a source in Australia and directly 
derived partly from a source in New Zealand. I consider that the 
acts immediately responsible for the receipt of the income were the 
services rendered by the taxpayer in New Zealand. The material 
efforts of the taxpayer were exerted there and I think as a practical 
hard: matter of fact those efforts and services were the actual and 
direct source of the income.’’ Per Mr. A. Fletcher. 

The Commissioner has appealed to the High Court. 


EXPENSES OF PREPARING REPORT AS TO LIABILITY 
FOR DAMAGES 
Arising out of flood damage caused or aggravated by river works 
owned by the taxpayer company, a report was prepared for the 
taxpayer in order to ascertain the extent of its liability. Held, the 
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cost of the report was an allowable deduction, being expenditure 
necessarily incurred in order that the taxpayer should be in a better 
position to defend itself against claims for damages (Brompton Pulp 
and Paper Co. Ltd. v. Minister of Nat. Rev. (1954), 10 Can. Tax. 
A.B.C. 135). 


PAYMENTS UNDER GUARANTEE 


Repayments by managing director on behalf of company of funds 
provided by third party to finance hire-purchase car sales.—Tax- 
payer company’s business included the sale of cars. The managing 
director of the company made arrangements with a third party, a 
doctor, to finance the purchase and sale by it of used cars accepted by 
the company as deposits on the sale of new units. Hire-purchase agree- 
ments were made between the company and purchasers of the used 
cars and instalments as received were paid to the doctor. Taxpayer 
company guaranteed the repayment of all advances made by the 
doctor and the managing director personally guaranteed to meet any 
default by the company. On 28 June and 31 July 1941, when cus- 
tomers defaulted, he made payments to the doctor of £284 and £678 
on behalf of company, which was in financial difficulties. He also in 
1944 reduced by £1456 a debt owing to him by the company and the 
company increased its mortgage to the doctor by a similar amount. 
This sum represented advances by the doctor for the purchase of a 
demonstration car, £306, and advances for hire-purchase agreements 
£1150. On 18 December 1947 taxpayer company agreed in general 
meeting to admit the managing director’s claim for moneys paid on 
its behalf including the above amounts. Profit and Loss Appropria- 
tion Account was debited on 30 June 1948 with the amount admitted. 
Taxpayer company claimed that its assessment for the year ended 
30 June 1949 should be reduced by the allowance of a deduction 
under s. 80 for losses incurred during 1941, 1942 and. 1944. Held, 
(i) the amounts paid by the managing directors were sums which 
became payable by the company to the doctor when there was default 
by a hire-purchaser so that the amounts payable were outgoings then 
incurred by the company and the discharge of such amounts merely 
substituted the managing director as the company’s creditor; (ii) the 
amount of £284 paid in 1941 was not an allowable deduction as it 
was outside the period prescribed by s. 80 (2); (iii) the amount of 
£678 was an outgoing incurred for the year ended 30 June 1942 and 
was therefore to be taken into account in calculating the loss of the 
company for that year; (iv) the amount of £1456 was similarly an 
outgoing incurred in the year ended 30 June 1944 and was allowable 
under s. 80 to the extent to which the taxpayer could prove that 
corresponding amounts had been brought to account as income and 
not claimed as deductions for purchases (4 C.T.B.R. (N.S.) Case 57). 

‘*In a general consideration of the case, it is to be borne in mind 
that the amounts in question in this case do not represent advances 
by the doctor to the company for its general purposes in such a way 
as to incorporate the moneys advanced into its capital structure. 
They were, on the contrary, as I view the evidence, amounts which 
fell due to be paid to him by the company as the result of arrange- 
ments bound up in specific trading operations of the company. The 
amounts received by the company from the doctor in respect of the 
hire-purchase transactions were included by it in its assessable income, 
which, of course, would never be the case with ordinary loans of 
money.’’ Per Mr. H. H. Trebilco. 
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SUMS RECEIVED FOR OR IN CONNEXION WITH 
GOODWILL 


The following are further decisions under the terms of the de- 
finition of ‘‘premium’”’ in s. 83 of the Income Tax Assessment Act as 
it stood prior to the amendment by Act No. 90 of 1952. 


Watchmaker and jeweller.—By a written agreement, taxpayer in 
1947 sold his business of watchmaker and jeweller and assigned his 
lease to the purchaser. The price was allocated £1500 for goodwill 
and £300 for assignment of the lease. Taxpayer covenanted with the 
purchaser not to compete with him. ‘The premises consisted of a small 
shop at ground level with show windows and was situated in a busy 
city street. Sales of goods accounted for a greater portion of the 
turnover than did watch repairs. Held, the sum of £1500 as well as 
the sum of £300 was assessable as a premium (4 C.T.B.R. (N.S.) 


Case 82). 


Motor garage business.—Taxpayer was the joint owner with his wife 
of the freehold of premises on which he conducted a garage business. 
He sold the business in 1949 and he alone granted possession of the 
premises to the purchaser as a weekly tenant. The contract of sale 
contained clauses restraining the taxpayer’s trade and requiring him 
to introduce and recommend the purchaser to customers and suppliers. 
Taxpayer objected to the inclusion as assessable income of £2170 
received by him for goodwill on grounds (a) that the goodwill was 
personal, (b) that the goodwill did not attach to the premises, (c) 
that he did not grant a lease to the purchaser, and (d) that no part of 
the consideration was for or in connexion with the granting of a 
lease. Held, (i) the sum received for goodwill was assessable as a 
premium, and (ii) the grounds of objection did not permit any claim 
to be based on the fact that the property was jointly owned (4 
C.T.B.R. (N.S.) Case 84). 


Country general store—Taxpayer owned the freehold of premises 
in a small country town where he conducted a business consisting of 
the sale of groceries, hardware, grain and produce, petrol and oil. 
Taxpayer was also the town’s postmaster, his remuneration being £600 
per annum. By the contract of sale taxpayer sold for £1750 all his 
‘‘right title and interest’’ in the general store and post office; one 
clause provided that in consideration of £600 included in the total 
sum of £1750 the taxpayer would retire from the office of postmaster 
and take all’steps for the appointment thereto of the purchaser; 
another clause allocated £1000 as consideration for a covenant in 
restraint of trade. Taxpayer granted a weekly tenancy to the pur- 
chaser. Held, the sums of £1000 and £600 respectively were assessable 
as being consideration ‘‘in connexion with’’ goodwill attached to or 
connected with the premises (4 C.T.B.R. (N.S.) Case 85). 

‘We consider that the payment of £600 referable to the office of 
postmaster must similarly be regarded as a payment in connexion 
with goodwill, also upon the authority of the decision of Kitto, J., in 
Berry v. F.C. of T. (1953), 5 A.I.T.R. 591. Accepting the payment as 
being ‘for’ what it purports to be, viz., the transfer of the office of 
postmaster (although there must be considerable doubt as to what 
rights the taxpayer was in a position to sell or the purchasers to buy), 
it was clearly ‘in connexion with’ goodwill by reason of the existence 
of a ‘substantial relation, in a practical business sense’ (see per 
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Kitto, J., in Berry’s Case) between the payment made in respect of 
the transfer of that office and the goodwill of the business. That 
goodwill, we consider, was enhanced by the presence thereon of the 
post office and the telephone exchange and this particularly in view 
of the fact that residents had to resort to the premises for the pur- 
pose of collecting their mail. This payment also must therefore be 
regarded as having been made ‘in connexion with’ goodwill.’’ Per 
Board No. 2. 


ENFORCEMENT OF FOREIGN REVENUE LAWS 


D. Co., a company incorporated in England, carried on business 
in India under a licence granted by the government of India. In 
1947 the company’s undertaking was purchased by the Indian govern- 
ment under an option contained in the licence. In 1947 a large part, 
and in 1948 the balance, of the purchase price was paid and remitted 
to England. In May 1949 the company went into voluntary liquida- 
tion. From August 1949 onwards the Indian income tax authorities 
made several assessments on the company to Indian capital profits tax 
arising out of the sale of the undertaking of the company. The Indian 
government claimed in the voluntary liquidation of the company the 
tax due under these assessments, amounting to about £120,000. The 
liquidator rejected the claim. 


Held: (i) It was a well-established rule of English law that the 
English courts would not and could not be used as a means of collect- 
ing taxes imposed by another State, and for the purposes of that rule 
no distinction could be drawn between States adhering to the British 
Commonwealth and other States; (ii) the word ‘‘liabilities’’ in the 
U.K. Companies Act 1948, s. 302, did not include claims not enforce- 
able according to the laws of that country in the courts of that 
country ; (iii) therefore, the claim for Indian tax was not admissible 
to proof in the winding-up of D. Co. (Re Delhi Electric Supply & 
Traction Co. Ltd., [1953] 2 All E.R. 1452). 


Referring to the counterpart in American law of the rule stated 
in (i) above, Sir Raymond Evershed, M.R., commented, at p. 1463: 
**In the United States of America it is clear that the problem is apt 
to be, and frequently has been found to be, of a rather special charac- 
ter, because there the problem has arisen as between States in the 
Union, whether there is an obligation on the courts of one State to 
enforce the revenue claims or judgments of another State in the 
Union, having particular regard to the article in the Constitution of 
the United States, Article IV, s. 1, known as the ‘Full faith and credit 
clause.’ An example of that application of the problem came before 
the Supreme Court of the United States in Milwaukee County v. 
M. E. White Co. (1935), 296 U.S. Rep. 268. That was a case where 
the question was whether the courts of one State ought to give effect 
to a judgment for tax made in another State. Article IV, s. 1, known 
as the ‘Full faith and credit clause’ of the Constitution, is expressed 
thus: ‘Full faith and credit shall be given in each State to the public 
Acts, records and judicial proceedings of every other State.’ It was 
held by a majority of the Supreme Court that in the light of that 
provision it was the duty of the State in question to give effect to the 
judgment for tax of another State, and the court left expressly open 
the question whether either within or without the Union the proposi- 
tion that one State should not enforce the revenue claims of another 
State was to be treated as valid or not, and if not, to what extent.’’ 
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Section 118 of the Australian Constitution may be compared with 
the ‘‘ Full faith and credit clause’’ of the American Constitution. Sec- 
tion 118 reads: ‘‘Full faith and credit shall be given, throughout the 
Commonwealth, to the laws, the public Acts and records, and the 
judicial proceedings of every State.’’ 


Various provisions of the Income Tax Assessment Act are de- 
signed to assist the Commissioner in collecting tax from non-residents : 
see, for example, s. 125 (interest paid by company to non-resident) ; 
s. 255 (persons in receipt of money for non-resident) ; s. 256 (person 
paying royalty to non-resident). Article XVI of the Convention with 
the United States provides for limited reciprocal assistance in the 
collection of tax. 


LOSS ON SHARES IN LAND-DEALING COMPANY 


Taxpayer, who was formerly a grazier and dealer in live stock, 
acquired shares in 1924 in two companies engaged in land develop- 
ment and subdivisional sales. In 1937 he commenced dealing in 
shares on the stock exchange. He first included the value of the 
shares in one of the abovementioned companies in his share dealing 
account in his return for the year ended 30 June 1950, in which year 
he claimed a deduction of £4000 in respect of those shares under 
s. 28 (3). He claimed alternatively that the loss was an allowable 
deduction under s. 52. The company ceased its operations in the year 
1949-1950. The sum of £4000 represented 2000 £1 shares taken up 
by taxpayer and a similar number of shares taken over by taxpayer 
from his co-guarantor of the company. Taxpayer was repaid by the 
company advances made by him plus £1425 advances by his co-guaran- 
tor. 


Held: (i) Taxpayer had failed to prove that the shares were part 
of his trading stock for the purposes of s. 28 (3) ; (ii) The actual loss 
suffered was £575, which was an allowable deduction under s. 52 
(4 C.T.B.R. (N.S.) Case 46). 


INTEREST ON BRITISH 4% FUNDING LOAN 


Taxpayer, an Australian resident, was entitled to a life interest 
in one-half of a deceased estate administered in Australia and the 
assets of which included a sum invested in British four per cent 
Funding Loan 1960/90. British income tax was deducted at the 
source from interest on the loan and one-half of the net interest re- 
ceived was paid to taxpayer. It was admitted that taxpayer, as the 
person beneficially entitled to a share in the interest, might claim, in 
terms of s. 46 (1) of the Income Tax Act 1918 (U. K. ), repayment of 
the U.K. tax applicable to her share and that she had in fact obtained 
repayment, but it was, nevertheless, claimed that as the interest was 
initially subject to tax in the trustees’ hands, it was exempt in tax- 
payer’s hands under s. 23 (q) on the ground that the income was 
*‘not exempt from income tax’’ in the U.K. Held: Claim disallowed. 
(4 C.T.B.R. (N.S.) Case 44.) 


‘‘The question whether the income is or is not exempt in the U.K. 
must be determined, not by reference to the mschinery for tax collec- 
tion, but to the special provisions of s. 46 (1) of the Act of 1918. The 
securities on which the interest herein was paid were in fact issued 
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by the United Kingdom Government subject to a condition which if 
proved to exist rendered the interest therefrom exempt from United 
Kingdom tax and super tax. The condition as set out in the special 
provisions of s. 46 (1) is to show ‘in manner directed by the Treasury 
that the securities are in the beneficial ownership of persons who are 
not ordinarily resident in the United Kingdom.’ That the condition 
has been fulfilled in respect of the interest received by the trustees 
of Y, deceased, and distributed to the taxpayer as her share of the 
income of the estate is made evident by the repayment to her of the 
whole amount deducted by the Treasury on payment to the trustees. 
The right to repayment stems from the taxpayer’s beneficial interest 
in the trust and the amount comes to her as part of her share of the 
trust income temporarily withheld by the operation of United King- 
dom machinery for collection of tax. The repayment of the amount of 
£E112 10s. deducted is proof of the exemption under s. 46 (1) from 
United Kingdom tax of that part of the income of the trust received 
by the trustees for distribution to the taxpayer’’: per Mr. F. C. Bock. 


Section 46 (1) of the U.K. 1918 Act was re-enacted as s. 195 (1) 
of the Income Taz Act 1952, this Act having been drafted to consoli- 
date existing tax legislation up to 1952. Thus the taxpayer in the 
ease cited above would be still exempt from United Kingdom tax on 
interest derived from such securities as there is no qualification of 
the meaning of ‘‘beneficial ownership’’ as used in s. 195 (1). 


It is interesting to compare the exemptions from United Kingdom 
tax given to non-residents of the United Kingdom by ss. 120 and 190 
of the 1952 Act. Section 120 (1) provides that no tax shall be charge- 
able in respect of the dividends (interest) on any securities of a 
foreign State, of a part of His Majesty’s dominions outside the United 
Kingdom, of India or of the Republic of Ireland which are payable 
in the United Kingdom where the person owning the securities and 
entitled to the dividends (interest) is not resident in the United 
Kingdom. Section 190 (1) grants a similar exemption on interest, 
dividends or other annual payments payable out of or in respect of the 
stocks, funds, shares or securities of any body of persons not resident 
in the United Kingdom. However both sections contain a proviso to 
the effect that where the securities or other investments are held under 
any trust and the person who is the beneficiary in possession under 
the trust is the sole beneficiary in possession, and can by means either 
of the revocation of the trust or of the exercise of any powers under 
the trust, call upon the trustees to transfer the securities or other 
investments to him absolutely free from any trust, that person shall 
be deemed to be the person owning the securities etc. for the purposes 
of the section. 


In the ease before the Board the taxpayer was only entitled to 
one-half of the net income of the estate during her life and so was not 
prima facie the sole beneficiary in possession and able to call for a 
transfer to herself of the investments owned by the estate. If the 
income in question had been derived from loans issued by one of the 
dominion countries it is submitted that the taxpayer would have been 
liable to tax in the United Kingdom and entitled to exemption in 
Australia under the provisions of s. 23 (q) as she would not have 
satisfied the proviso to s. 120 (1) of the United Kingdom Act. Her 
liability to tax in the United Kingdom on dividends derived from 
companies not resident in the United Kingdom would not of course 
enable her to claim exemption under s. 23 (q). 
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PAYMENT TO TOWN CLERK IN LIEU OF 
LONG-SERVICE LEAVE 

Taxpayer qualified for long-service leave under the Municipal 
Officers’ Award, 1951, in respect of an aggregate of forty years’ 
service with three different local authorities. He was paid £639 in 
lieu of such leave by the third authority in whose employ he was at 
the time of payment and he continued in that employment as town 
clerk. Taxpayer claimed that s. 26 (d) applied to so much of the 
amount received as was referable to his service with the other two 
authorities. Held, disallowing the claim: The payment was made in 
consequence of forty years’ continuous service and, there being no 
retirement from the employment, the whole sum was assessable (4 
C.T.B.R. (N.S.) Case 35). 


ADVANCES RECEIVED AGAINST ASSIGNMENT OF PENSION 

Taxpayer was an employee of the Shanghai Municipal Council 
until his services were terminated in 1942. The English agents for 
the council advised him in November 1942 that he had been granted a 
pension of £Stg.285 per annum payable after the war. In August 
1944 the agents further advised that the United Kingdom Government 
would make advance payments in anticipation of the pension pro- 
vided he would assign to the Government his rights to receive the 
pension up to the amount advanced. Taxpayer agreed to do this, and 
amounts totalling £773 were paid to his London bank in August and 
October 1944. The Commissioner included this sum in his assessment 
for the year ended 30 June 1945. Taxpayer objected on the grounds 
that the payments were repayable loans and were not assessable in- 
come. Held: The advances were but substitutes for the pension 
assigned and were assessable as being of the character of the pension 
(4 C.T.B.R. (N.S.) Case 34). 

‘“*It is true that the sums are referred to as ‘advances... in res- 
pect of the pension due to me from the Shanghai Municipal Council’ 
but in order to receive such advances the taxpayer assigned any 
moneys (not being greater than the total advances) which he or his 
estate might receive in respect of his pension for the period covered 
by the advances, and up to the total amount advanced his right to 
elaim such pension. 

‘‘There is no personal obligation upon the taxpayer to repay the 
advances and if no pension is in fact paid by the Council for the 
period or part of the period covered by the advances it is difficult to 
see, in view of the terms of the assignment, that the British Govern- 
ment could recover any part of the advances made by it in excess of 
the pension actually paid for that period. What the taxpayer has 
done is to assign his pension in return for the advances made and 
such advances therefore take on the character of the payments for 
which they are substituted ; Commissioner of Taxes (Vic.) v. Phillips 
(1936), 55 C.L.R. 144. 

‘The fact that the payments are voluntary does not affect the 
position; Federal Commissioner of Taxation v. Dizon (1952), 
5 A.I.T.R. 443, and see Williamson v. Ough, [1936] A.C. 384; 20 T.C. 
194. 

‘“‘The payments in question are not only specifically made with 
reference to the period of entitlement under the pension but also in 
the exact amount of the pension for the period covered by each pay- 
ment. This serves to emphasise that the advances are but substitutes 
for the pension assigned and are of the same character’’: per Board 
No. 1. 
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NEW U.S.A. DEPRECIATION PROVISIONS 


The new United States measure permits the diminishing cost 
method to be used by taxpayers in calculating their depreciation 
allowances. However, unlike the Australian system, where the rates 
under the prime cost method and the diminishing cost method are the 
same, the U.S. diminishing cost rates of depreciation are twice the 
rates allowed under the prime cost method. 


EXAMPLE: 
Prime Cost Diminishing Cost 


Method Method 
Rate: 10% Rate: 20% 
Cost of plant is i .. £1,000 £1,000 
First year’s depreciation .. 5 100 £100 200 £200 


£900 £800 
Second year’s depreciation vp 100 100 160 160 


£800 £640 
Third year’s depreciation .. Be 100 §©100 128 128 


£700 £512 
Fourth year’s depreciation = 100 100 102 102 


£600 £410 
Fifth year’s depreciation .. * 100 100 82 82 


Depreciated value end of fifth year £500 £328 


First five years’ depreciation .. £500 £672 
—_— —_—_—— 

It will be seen that the U.S. diminishing cost method at double 
rates results in the taxpayer writing off approximately two-thirds of 
the cost of a unit in half of its estimated life as opposed to one-half of 
the cost under the prime cost method. On the other hand, the full 
cost is written off during its estimated life under the prime cost 
method, whereas under the diminishing cost method there is an 
unamortised residue of £107 at the close of the ten-year period. Sub- 
ject to what is said in the next paragraph, the taxpayer will continue 
to claim depreciation at twenty per cent per annum on the ever- 
reducing balance until the unit is sold, lost or scrapped. 

Under the United States measure, a taxpayer who adopts the 
diminishing cost method is permitted to ‘‘switch’’ to the prime cost 
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method at any time he so desires. In that event, he wili calculate the 
remaining unamortised cost of the unit (in the above example £328) 
less the estimated residual value at the end of its estimated life 
(assume that value to be £50). He will divide the remainder (£278) 
by the estimated number of remaining years’ life of the unit (five 
years) and will claim a deduction of the resulting sum (£55—last 
year £58) each year for the remaining five years. 

United States taxpayers may also use any other method of depre- 
ciation, providing the method used produces the result that the total 
depreciation allowed in the first two-thirds of the unit’s estimated life 
does not exceed what would have been allowed in that period under 
the diminishing cost method. 

The above liberalised depreciation provisions are available for 
application not only to industrial plant and machinery, but also to 
stores, rented buildings, and all other depreciable assets with an esti- 
mated life of three or more years. 

The new U.S. provisions apply only to assets acquired after 
1 January 1954, or to construction completed after that date. If con- 
struction was begun before 1 January 1954 and was completed after 
that date, the new methods will be available only in respect of the 
eost of that part of the unit completed after 1 January 1954. 

Beyond doubt, there is a strong case to be made out for a greatly 
increased rate of depreciation under the diminishing cost method, and 
such a change could be readily fitted into the framework of the simpler 
Australian depreciation system. Labour is demanding, and will ever 
demand, an increasing share of the product of industry. As in the 
past, so now and in the future, this demand can only be effectively met 
by increased efficiency. A material factor in increasing efficiency is 
the replacement of obsolete plant. An increased tax allowance in the 
initial year or early years has proved to be a strong inducement to 
taxpayers to instal new plant. Let us hope that the inducement will 
not be too strong and that United States ranchers will refrain from 
providing their stockmen with expensive motor cars for mustering, 
boundary riding, and other purposes. Australian experience has 
proved that this course of conduct makes a Treasurer very nervous. 


MINING LEASES 


Under new s. 88B, inserted by the Amending Act of 1954, 
transactions involving the grant, assignment, or surrender of mining 
leases have been placed outside the compass of the lease provisions 
of the Act unless the parties to such a transaction elect to the contrary. 
The new section applies in respect of a grant, assignment, or surrender 
of a mining lease made after the commencement of the Amending 
Act, i.e. after 6 November 1954. Thus, the recipient of a premium 
for the grant, assignment, or surrender of a mining lease is not 
assessable under Division 4 on the amount of that premium if the 
grant ete. was made after 6 November 1954. Correspondingly, the 
person who paid the premium is not entitled to a deduction in respect 
thereof under Division 4. However, the parties to such a transaction 
may agree to continue the system provided by Division 4 of taxing the 
recipient and of allowing a deduction to the payer. 

The stated object of the above amendment is to remove a possible 
deterrent to mining development because of reluctance on the part 
of freeholders or leaseholders to grant or assign a mining lease if 
income tax were payable on the premium received on such grant or 
assignment. 
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Differences between s. 23 (p) and s. 88 B.—The exemption under 
s. 23 (p) is limited to bona fide prospectors as defined by that para- 
graph. The exemption applies only to income derived from the sale, 
transfer, or assignment of a right to mine. Section 88 B applies to 
exempt a premium received in respect of the grant, assignment, or 
surrender of a mining lease (as defined) or in respect of the grant, 
assignment, or surrender of a lease of land (other than a mining 
lease) for mining purposes. 

Section 23 (p) exempts income derived by a bona fide prospector 
from the sale of rights to mine. The income may take the form of a 
lump sum payable in cash or by instalments, or may take the form of 
royalties, percentage of mining profits, or other periodical payment. 
The exemption under s. 88 B is limited to premiums received, i.e. lump 
sums payable in cash or by instalments. 

Section 23 (p) is restricted to income derived from the sale of 
rights to mine in a particular area in Australia or New Guinea for 
gold, or any of the prescribed metals or minerals. Section 88 B applies 
to exempt a premium for the grant, assignment, or surrender of any 
mining lease (i.e. a lease from the Commonwealth or a State or 
Territory) or any lease of land granted ete. for mining purposes if 
the land is situated in Australia or New Guinea. 


Under s. 23 (p), the vendor of a right to mine is exempt if he 
satisfies the conditions imposed by the paragraph. One of these condi- 
tions is that one of the parties to the sale must not have the power to 
control the other party’s entry into the transaction or to control the 
other party’s activities in connexion with the mining rights the subject 
of the sale. Further, a third party must not have the power to control 
both parties to the transaction. Subject to this safeguard to the 
Revenue (which does not apply to the sale of a right to mine for 
gold), the vendor of a right to mine for a prescribed metal or mineral 
is exempt from tax, and this exemption is no bar to the purchaser 
receiving a sinking fund deduction under Division 4 in respect of a 
premium paid by him for a mining lease. 

Under new s. 88 B, the vendor of the lease is exempt from tax 
under Division 4 in respect of the premium received by him, but this 
exemption is gained at the heavy price of denying to the purchaser 
a sinking fund deduction under that Division of the premium paid 
by him. The parties may, however, elect that s. 88 B shall not apply to 
the transaction, in which case the vendor will be assessable under 
s. 84 and the purchaser of the lease will be entitled to a sinking fund 
deduction under s. 88 in respect of the premium paid by him. 

Doubtless, the taxation consequences which flow from accepting 
or rejecting the provisions of s. 88 B would be reflected in the purchase 
price of a mining lease. Those mining interests which have pressed 
for this amendment may be ringing their bells today to celebrate the 
receipt of tax-free proceeds of sale of a mining property. Others will 
be wringing their hands tomorrow when denied a deduction of the 
cost of a wasting asset. We have not heard the end of the affair. The 
Companies’ Acts should be amended to provide that a prospectus shall 
state whether or not the company is to receive a sinking fund deduc- 
tion in respect of the sum paid by it for the mining lease. 


Property to which s. 88 B applies.—Section 88 B (1) relates to a case 
where a ‘‘mining lease,’’ as defined, is granted, or a lease of ‘‘land,’’ 
as defined, (other than a mining lease) is granted for mining pur- 
poses. In s. 88 B (2), the reference is to a case where a mining lease 
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is assigned, or a lease of ‘‘land’’ (other than a mining lease) is 
assigned for mining purposes. Section 88B(3) applies where a 
mining lease is surrendered, or a lease of ‘‘land’’ (other than a 
mining lease) is surrendered for mining purposes. 

In s. 88 B ‘‘mining lease’’ is defined as a lease of ‘‘land’’ granted 
under a law of a State or Territory of the Commonwealth relating to 
mining (s. 88 B (7)). 

The ‘‘land’’ referred to above is defined as meaning land in 
Australia (which includes Papua) or the Territory of New Guinea 
(s. 88 B (7)). 

For the purposes of s. 88 B, a lease is deemed not to have been 
granted, assigned, or surrendered for mining purposes unless there 
appears, in a document signed by the parties before or at the time 
the grant, assignment, or surrender was made, or before such later 
time as the Commissioner determines, a statement to the effect that 
the purpose of the grant, assignment, or surrender is to enable the 
person to whom the grant etc. is made to carry on ‘‘mining opera- 
tions’’ upon the land (s. 88 B (4)). Mining operations include pros- 
pecting for a metal or mineral (s. 88 B (7)). It is considered that the 
statement required by s. 88 B (4) could be embodied in the instrument 
of grant, assignment, or surrender. 


Election to exclude s. 88 B.—The parties to the grant, assignment or 
surrender of a mining lease or lease for mining purposes may, by 
notice in writing signed by the parties and lodged with the Commis- 
sioner on or before 31 August next succeeding the end of the financial 
year in which the transaction took place (or before such later date 
as the Commissioner determines) elect that s. 88 B shall not apply in 
relation to the grant, assignment, or surrender (s. 88 B (5)). 

The form of notice under s. 88 B (5) could be along the following 
lines: ‘‘We, A and B, being the assignor and assignee respectively 
under an assignment dated ............ of a mining lease as defined 
by s. 88 B (7) of the Commonwealth Income Tax and Social Services 
Contribution Assessment Act 1936, as amended, [or a lease of land 
assigned for mining purposes, as defined by the said s. 88 B (7) ] being 
[here insert particulars of title] hereby elect under s. 88 B (5) of the 
said Act that the said s. 88 B shall not apply in relation to the said 
assignment.’’ 

Where the Commonwealth or a State, or a person or authority 
acting for or on behalf of the Commonwealth or a State, is a party 
to the grant, assignment, or surrender of a lease, an election made 
by the other party or parties to the grant etc. has effect for the 
purposes of s. 88 B(5) as if it were made by all the parties 
(s. 88 B (6)). 

The effect of an election to exclude s. 88 B is to restore the other 
provisions of Division 4, with the result that, inter alia, any premium 
received on the grant, assignment, or surrender of a mining lease or a 
lease for mining purposes is assessable income of the recipient under 
s. 84 and the person who paid the premium is entitled to the sinking 
fund allowance under s. 88 arrived at by distributing the amount of 
the premium proportionately over the period of the lease unexpired at 
the date when the premium was paid. 


Where bona fide prospector assigns right to mine.—The differences 
between s. 23 (p) and s. 88 B have been outlined above. Where, for 
example, a bona fide prospector assigns to an independent party his 
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rights to mine for tin, he is exempt from income tax on any income 
derived by him from such assignment, including a premium received 
by him. Before the introduction of s. 88 B, the assignee was auto- 
matically entitled to a sinking fund deduction under s. 88 (1) in 
respect of the premium so paid by him. Now, the assignee will be 
denied that deduction unless both he and the bona fide prospector sign 
a notice in writing and lodge it with the Commissioner on or before 
31 August following the end of the financial year in which the assign- 
ment took place (or on or before such later date as the Commissioner 
determines) that s. 88 B is not to apply in relation to the assignment. 
It is considered that the bona fide prospector will not lose his right of 
exemption under s. 23 (p) if he signs the election under s. 88 B. All 
that the election does is to exclude the provisions of s. 88 B and so 
restore the general provisions of Division 4 under which the premium 
is, subject to s. 23 (p), assessable under s. 84. It is considered that the 
specific exemption contained in s. 23 (p) overrides the general pro- 
visions of Division 4 of the Act. Prospectors are frankly nervous 
people who may not be satisfied with the correctness of the foregoing 
opinion. A public announcement by the Treasurer that a bona fide 
prospector does not lose his exemption under s. 23 (p) by being a 
party to the election under s. 88 B (5) might be necessary to overcome 
his reluctance to sign the notice of election. This difficulty, and the 
necessity for the assignee to make the election in due time in order 
to gain the deduction provided by s. 88 (1), afford examples of 
probable future hand-wringing to which reference has been made. 


Premiums received by taxpayer who traffics in mining leases.— 
Section 88 B (2) provides that where a mining lease is assigned, or a 
lease of land (other than a mining lease) is assigned for mining pur- 
poses (and an election is not made under s. 88 B (5)) certain pro- 
visions of Division 4 shall not apply to the transaction. Among the 
provisions so excluded are s. 84 and s. 88 (1). Thus, in the absence of 
a s. 88 B (5) election, the vendor of a mining lease is not assessable 
under s. 84 in respect of any premium received by him and the pur- 
chaser is not entitled to the sinking fund deduction provided by 
s. 88 (1). Under the general law, a vendor of a lease is not assessable 
on a premium received by him unless the premium forms part of the 
proceeds of a business carried on by him of trafficking in leasehold 
and other property, or is a profit derived from the carrying on or 
carrying out of a profit-making undertaking or scheme. So also, a 
purchaser of leasehold property is not entitled under the general law 
to a sinking fund or other deduction in respect of the premium paid 
by him. This is so, because under the general law a lease premium 
is regarded as a transaction on capital account. However, s. 84 ex- 
pressly includes a premium as assessable income and s. 88 (1) ex- 
pressly allows a sinking fund deduction. All that s. 88 B does is to 
declare that s. 84 and s. 88 (1) ‘‘shall not apply in relation to a 
premium received or paid for or in connexion with the assignment of 
the lease.’’ Unlike s. 23 (p), s. 88 B does not declare such a premium 
to be exempt income. If these views are correct, it appears to follow 
that s. 88B affords no protection to a taxpayer who carries on a 
business in trafficking in mining leases or where the lease is the 
subject of a profit-making undertaking or scheme. These classes of 
taxpayers, who are not unknown to the mining industry, would be 
liable to tax on the profit made by them under the general provisions 
of s. 25 (1) or under the specific provisions of s. 26 (a). If this be 
the correct view, it follows that where a trafficker sells a mining lease, 
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it would be desirable for both parties to make the election under 
s. 88 B (5) in order that the purchaser may be allowed the sinking 
fund deduction under s. 88 (1), the vendor being assessable in any 
event. The making of the election could be reflected in an augmenta- 
tion of the sale price. 


Provisions of s. 88B in respect of the grant of a lease.—Section 
88 B (1) provides that where a mining lease (as defined) is granted 
or a lease of land in Australia or New Guinea (other than a mining 
lease) is granted for mining purposes (and an election is not made 
under s. 88 B(5)), the following provisions of Division 4 are not 
applicable in respect of the transaction :— 


(a) Sections 84, 86, and 88 (1) shall not apply in relation to a 
premium received or paid for or in connexion with the grant of the 
lease. Thus, the premium is not included in the grantor’s assessable 
income under s. 84. The grantor is not entitled to the concessional rate 
of tax provided by s. 86. The grantee is not entitled to the sinking 
fund deduction provided by s. 88 (1). 

(b) Section 85 shall not apply in the following circumstances: 

(i) Where the lessor grants a lease for mining purposes and he 

assigns to the lessee the goodwill or licence in respect of a 
business carried on upon the leased land, the lessor will 
not be assessable in respect of any premium received by 
him for the grant of the mining lease or the goodwill or 
licence or both. On the other hand, the lessor will not be 
entitled to a deduction in respect of any premium paid by 
him to acquire such goodwill or licence. 
If the lessee assigns or surrenders the mining lease, or if 
the lessee disposes of the goodwill or licence in respect of 
a business carried on upon the leased land, the lessee will 
not be entitled to a deduction of any sum paid by him to 
acquire the lease, in effecting improvements on the leased 
land, or in obtaining the assent of the lessor to the surren- 
der or assignment. Also, the lessee will not be entitled to a 
deduction in respect of any premium paid by him to 
acquire the goodwill or licence. 

(c) The lessor will not be assessable under s. 87 in respect of the 
value of any improvements made upon the leased land by the lessee 
wholly or partly for the purpose of mining operations carried on by 
the lessee upon the land. N.B.: ‘‘Mining operations’’ include pros- 
pecting for a metal or mineral (s. 88 B (7)). This is so even if the 
improvements are carried out under covenant or with the lessor’s 
written consent. On the other hand, the lessee is not entitled to the 
sinking fund deduction provided by s. 88 (2) in respect of such im- 
provements. 


Provisions of s. 88 B in respect of the grant of a sub-lease—Where 
a sub-lease of land is granted for mining purposes and a premium is 
payable for or in connexion with that sub-lease, the following is the 
position in the absence of an election under s. 88 B (5). 

Section 85 A provides that where a premium is received by a 
sub-lessor in the year of income for or in connexion with the grant of 
a sub-lease or the goodwill or licence in respect of a business carried 
on upon the land and the sub-lessor has paid an amount to acquire 
the head-lease, or to acquire any goodwill or licence, or to obtain the 
assent of his lessor to the grant of the sub-lease, the sub-lessor is 
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entitled to an outright deduction, in the year the premium for the 
sub-lease was received, of the whole of the sinking fund deductions 
to which the sub-lessor would have been entitled under s. 88 (1) 
during the currency of the sub-lease. Where, however, the sub-lease 
is granted for mining purposes, s. 88 B (1)(d) provides that s. 85 A 
shall not apply in relation to the sub-lease. Thus, the sub-lessor is not 
assessable in respect of any premium received by him for the grant of 
the sub-lease for mining purposes, and he is not entitled to the out- 
right deduction under s. 85A in respect of the above-mentioned 
portion of the premium paid by him to acquire the head-lease or to 
acquire the goodwill or licence, or to obtain the head-lessor’s consent. 

Further, the sinking fund deduction, if any, which, but for 
s. 88 B (1) (d), would, in a year of income during the whole or part 
of which the sub-lease is in force, be allowed under s. 88 to the sub- 
lessor shall be reduced by an amount which bears to the sinking fund 
deduction otherwise allowable the same proportion as the number of 
days during which the sub-lease is in force during that year of income 
bears to the number of days in that year. 


EXAMPLE: 

A granted a lease of land to B on 1 July 1948 for ten years for 
a premium of £10,000. B was, therefore, entitled under s. 88 (1) toa 
sinking fund deduction of £1000 per annum for the ten years ending 
30 June 1958. On 1 January 1955 B granted a sub-lease of the land 
to C for mining purposes for a period of 2} years expiring on 30 June 
1957. C paid B a premium of £4000, in respect of which B is not 
assessable under s. 84. 


Year of income Sinking fund Reduction Balance 
ended deduction under deductible in 
30 June under s. 88 (1) 8. 88B (1) (d) B’s assessment 
1955 £1000 £496* £504 
1956 1000 1000 Nil 
1957 1000 1000 Nil 
1958 1000 Nil 1000 


1 
— of £1000 
365 


Provisions of s. 88 B in respect of assignment of a lease.—Section 
88 B (2) provides that where a mining lease (as defined) is assigned 
or a lease of land in Australia or New Guinea (other than a mining 
lease) is assigned for mining purposes (and an election is not made 
under s. 88 B (5)), the undermentioned provisions of Division 4 are 
not applicable in respect of the transaction. (It should be observed 
that it is not necessary for the land to have been used by the assignor 
for mining purposes. Section 88 B (2) is satisfied if he assigns it to 
the assignee for use by him for mining purposes.) 

(a) Sections 84, 86, and 88 (1) shall not apply in relation to a 
premium received or paid for or in connexion with the assignment of 
the lease. Thus, the premium is not included in the assignor’s assess- 
able income under s. 84. The assignor is not entitled to the concessional 
rate of tax provided by s. 86. The assignee is not entitled to the sink- 
ing fund deduction under s. 88 (1). 

(b) Section 85 shall not apply in the following circumstances: 

(i) The assignor is not entitied to an outright deduction under 
s. 85 (1) of the unrecouped amount of any sum paid by 
him to acquire the lease, in effecting improvements on the 
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land, or in obtaining the assent of the lessor to the assign- 
ment. Also, the assignor is not entitled to an outright 
deduction under s. 85 (2) of any unrecouped premium paid 
by him to acquire any goodwill or a licence in respect of 
a business carried on upon the leased land. 

If the assignee assigns or surrenders the lease, he is not 
entitled to a deduction under s. 85 (1) of any unrecouped 
premium paid by him to the assignor, or of the cost of any 
improvements effected by him on the land, or of any sum 
paid to the lessor to obtain his assent to the assignment or 
surrender. Also, the assignee is not entitled to a deduction 
under s. 85 (2) of any sum paid to acquire any goodwill 
or a licence in respect of a business carried on upon the 
leased land. 

(ec) The lessor will not be assessable under s. 87 in respect of the 
value of any improvements made upon the leased land by the assignee 
wholly or partly for the purpose of mining operations carried on by 
the assignee upon the land. .On the other hand, the assignee is not 
entitled to the sinking fund deduction provided by s. 88 (2) in respect 
of such improvements. 


Provisions of s. 88B in respect of surrender of a lease.—Section 
88 B (3) provides that where a mining lease (as defined) is surren- 
dered by the lessee or a lease of land in Australia or New Guinea 
(other than a mining lease) is surrendered for mining purposes (and 
an election is not made under s. 88 B (5)), the undermentioned pro- 
visions of Division 4 are not applicable in respect of the transaction. 
(It is not necessary for the land to have been used by the lessee for 
mining purposes before such surrender. Section 88 B (3) applies if 
he surrenders the lease to the lessor for mining purposes. ) 

(a) The lessee is not assessable on the premium received by him 
on the surrender (s. 84). He is not entitled to the concessional rate of 
tax provided by s. 86. The lessor is not entitled to the sinking fund 
deduction under s. 88 (1) in respect of the premium paid by him. 

(b) Section 85 will not apply to allow to the lessee: 

(i) a deduction under s. 85 (1) of any sum paid by the lessee 
to acquire the lease, or in effecting improvements on the 
land ; 

(ii) a deduction under s. 85 (2) of any premium paid to 
acquire any goodwill or a licence in respect of a business 
carried on upon the leased land if such goodwill or licence 
is disposed of to the person to whom the lease is surren- 
dered. 


WHERE LOSS OF MONEY NOT NECESSARY INCIDENT 
TO CARRYING ON BUSINESS 


Taxpayer company was denied a deduction of £794 representing 
the cost of seventy-nine £10 Government bonds purchased to replace 
a similar number stolen by a member of the taxpayer’s staff who was 
subsequently convicted of the theft. The original bonds had been 
purchased on behalf of the taxpayer’s employees under a scheme by 
which the taxpayer paid the application moneys and instalments and 
the employees agreed to re-imburse the taxpayer. The bonds were 
being held for delivery to the employees under the scheme. Taxpayer 
claimed that the cost of replacing the bonds was an allowable deduc- 
tion under s. 51 (1) ors. 71. Held: (i) The cost of the bonds did not 
represent an investment of the circulating capital of the company 
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and the loss sustained was of a capital nature and was not allowable 
under s. 51; (ii) a deduction was not allowable under s. 71 (4 C.T.B.R. 
(N.S.) Case 67). 

‘*Turning now to the instant case it appears that the money 
outlaid for the purchase of the bonds in question did not represent 
an investment of the circulating capital of the company; the original 
cost of the bonds was not and, of course, could not properly have 
been charged to a revenue account and the loss of the bonds, in the 
circumstances outlined, constitytes, in my opinion, a loss of capital 
or of a capital nature. The company’s representative relied, in part, 
on the submission that the company was legally bound to replace the 
stolen bonds to honour its obligation to its employees. Even if a legal 
obligation did not exist he submitted that the loss involved in the 
replacement of the stolen bonds could be fairly treated as a loss 
ineurred voluntarily on the ground of fommercial expediency. But 
the conceding of either of these submissions will avail the company 
nought if the loss is correctly classified as being of a capital nature. 
See Ash v. F.C. of T. (1939), 71 C.L.R. 263; 1 A.I.T.R. 447, per 
Latham, C.J., C.L.R. at p. 273, and per Dixon, J., C.L.R. at p. 280. 
Finally on this branch of the case I refer to the case of Weidman 
Brothers Limited v. Minister of National Revenue (1950), 2 Can. Tax. 
A.B.C. 223, a decision of the Income Tax Appeal Board constituted 
under the Income Tax Act of Canada and which was urged upon the 
Board by the company’s representative as being of persuasive 
authority. I do not regard the decision as being authoritative for the 
purposes of a determination by this Board, but in any event would 
point out that whilst the facts were, in part, similar to the facts of 
the present reference, a sharp point of distinction lies in the finding 
of the Canadian Board that a large percentage of the stolen bonds 
had come into the hands of the appellant company in payment of 
trade accounts’’: per Mr. J. L. Burke. 

Taxpayer was a member of a partnership which engaged a firm of 
accountants to keep its books and prepare pay-roll tax returns and do 
similar work. One of the accountants so engaged obtained the tax- 
payer’s signature to a blank cheque on the partnership bank account 
on the pretence that he would fill it in when he had caleulated the 
amount due for pay-roll tax. The accountant in fact filled in the 
cheque for £301 payable to himself, negotiated the cheque, and disap- 
peared. Although arrested and convicted, no restitution was made by 
the accountant or his former partners. Taxpayer claimed his share of 
the net income of the partnership should be reduced by one half of 
the amount stolen. Held (by majority, Messrs. A. Fletcher and J. F. 
McCaffrey; Mr. H. H. Antcliff dissenting): The loss was a loss of a 
eapital nature (4 C.T.B.R. (N.S.) Case 68). 


DAMAGES BY LOG CUTTER AGAINST TIMBER HAULIER 
Taxpayer hauled logs under a contract with a sawmiller. The 
mill was twenty-six miles distant from the source of supply of logs, 
which were in an isolated mountainous area. The only means of 
transport for cutters employed by the sawmiller was taxpayer’s 
logging trucks. One of the cutters was injured while being given a 
customary lift on one of taxpayer’s trucks and damages and costs 
were recovered by the injured man from the taxpayer. The cutter 
obtained judgment in May 1942 and taxpayer received an account for 
his own costs in June 1942. The total sum of £1153 was paid by instal- 
ments over three years. Held: The sum of £1153 was an allowable 
deduction for year ended 30 June 1942 (4 C.T.B.R. (N.S.) Case 69). 
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‘*As we see it, the transport of cutters, although voluntary, was 
a necessary incident in the carrying on of the taxpayer’s business of 
log haulier; the payment of damages and costs for the acts of his 
servant in causing injuries to a cutter was a necessary incident in the 
transport of the cutters; and therefore the payment of damages and 
costs was a necessary incident in the carrying on of his business, and 
is thus an allowable deduction under s. 51 (1) of the Act’’: per 
Board No. 3. 


VALUATION OF LIVE STOCK 


Returns furnished on basis of standard values.—F or many years, as 
far back as 1932, a grazier brought sheep on hand at the end of the 
income year into his tax returns at a standard value of approxi- 
mately 7s. per head, and hee was assessed accordingly. The figure of 
7s. was specifically shown against the item ‘‘sheep’’ in the live stock 
schedules for years ended 30 June 1943-1951; but it was not so shown 
in earlier returns. For the year ended 30 June 1951 the value of 
sheep on hand at 7s. per head was returned as £413; the Commissioner 
adjusted the closing value to £2128, calculated on the basis of average 
cost. On review by the Board of taxpayer’s objection there was no 
evidence of the exercise by the taxpayer of the option provided for 
by s. 16 (a) (ii) of the 1922-1934 Act or of the option provided for by 
s. 32 of the 1936 Act; nor was there any evidence that taxpayer had 
either under the proviso to s. 32 or under s. 33 of the 1936 Act sought, 
or been granted leave by the Commissioner, to change the basis of 
valuing live stock. Held: In the circumstances the 1936 Act operated 
to require the live stock on hand to be valued at cost price and that 
basis was properly applied by the Commissioner in valuing the live 
stock on hand at 30 June 1951, because (per Mr. J. L. Burke) the form 
of live stock schedules furnished by taxpayer did not constitute an 
application by the taxpayer in terms of the proviso to s. 32, and (per 
Mr. F. C. Bock) the Commissioner’s conduct did not imply a grant 
of leave under s. 33, there being nothing to indicate that a change was 
sought by the taxpayer (4 C.T.B.R. (N.S.) Case 76). 

‘‘The adoption of a value other than cost or market depends upon 
two things— 

(1) the taxpayer must satisfy the Commissioner that there are 
circumstances which justify the adoption by him of a value 
other than cost price or market selling value; and 

(2) being so satisfied, the Commissioner must grant leave for 
the adoption of such other value. 

‘‘T am prepared to agree that in a proper case where written 
application has been made to the Commissioner setting out cireum- 
stances which, in the opinion of the taxpayer, justified a change of 
basis and where such communication accompanied or referred to a 
return of income in which the basis sought in the written communica- 
tion has been adopted by the taxpayer for the purposes of the calcu- 
lations incorporated in his live stock schedule, the act of the Com- 
missioner in assessing on the basis put forward by the taxpayer could 
well be argued to amount to a grant of the leave referred to in the 
proviso to s. 32. But I am quite unprepared to say that the adoption 
by the taxpayer in his returns of a stock figure arrived at by what he 
chooses to call a standard cost value amounts to a satisfaction of con- 
dition (1) referred to above. How can it be said that the taxpayer, 
in ealeulating his live stock on hand at the beginning and end of a 
trading period at a value of 7s. per head, irrespective of how many 
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times he carries out the operation in his annual returns of income, has 
made any application to the Commissioner for leave to vary the basis 
of stock valuation? How can it be said that such conduct represents 
the placing before the Commissioner of circumstances which would 
justify the adoption of a basis other than the normal bases provided 
for in s. 32 ?’’: per Mr. J. L. Burke. 


APPORTIONMENT OF COMPENSATION PAID ON 
TERMINATION OF EMPLOYMENT 


Taxpayer, who had special knowledge and skill in the manufac- 
ture and use of a baking ingredient, entered into an agreement in 
October 1940 whereby he was employed by a cake and pastry maker 
for five years at a weekly wage of £6 plus a share of profits in his 
employer’s business. This agreement was substituted by a new agree- 
ment made on 1 July 1943 for a period of five years; it provided that 
taxpayer would not disclose his formulae to any but his employer, the 
intention being that the employer should have the sole right to exploit 
use of the formulae. Taxpayer was to receive £10 per week and such 
further sum as the employer in her bounty might pay him. In each 
of the years ended 30 June 1944, 1945 and 1946, the employer paid 
taxpayer £3000. In May 1947, the employer sold the business, it 
having been verbally agreed that taxpayer should be paid £6000. 
There was evidence that sales from July 1946 to May 1947 were at 
least as good as sales in the preceding three years. On 30 May 1947 
taxpayer signed documents whereby taxpayer, for a nominal con- 
sideration, agreed to waive any claims he might have against his em- 
ployer. Taxpayer received £3000 immediately after he had signed 
the documents and three further payments of £1000 each were paid 
him between July and December 1947. Taxpayer included five per 
cent of £6000 in his return for year ended 30 June 1947. The Com- 
missioner assessed the £6000 under s. 26 (e) and taxpayer objected 
on the one ground that the sum was paid as a retiring allowance and 
was assessable as to only five per cent thereof. Held (Messrs. A. 
Fletcher and H. H. Antcliff, Mr. J. F. McCaffrey dissenting) : Tax- 
payer’s objection allowed to extent that £3000 was assessable only as to 
five per cent thereof. 


Per Mr. A. Fletcher and Mr. H. H. Antcliff: The sum of £6000 
was received as two retiring allowances of £3000 each being respec- 
tively (a) an allowance or gratuity and (b) compensation in conse- 
quence of termination of employment. Item (a) was assessable under 
s. 26 (¢) as it was not paid in a lump sum and was for services ren- 
dered. Item (b), being compensation for loss of the right to earn 
future remuneration, was not within the terms of s. 26 (d), as it was 
paid in instalments but, in view of the only ground of objection 
taken, five per cent thereof should be assessed. 

Per Mr. J. F. McCaffrey: As the sum of £6000 was not paid in a 
lump sum, s. 26 (d) had no application and it was not open to the 
taxpayer on the terms of his objection to raise any other contention. 
(4 C.T.B.R. (N.S.) Case 39.) 


COSTS OF MOVING BUILDING AFTER CYCLONE DAMAGE 


Taxpayer and his wife were joint owners of flats from which rent 
was derived. A cyclone carried away land in front of the building 
and the building was moved back to-avoid damage. Taxpayer claimed 
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a deduction of £357, which was estimated to be one-half of the cost of 
moving the building exclusive of expenditure on improvements. 
Held: The expenditure was of a capital nature (4 C.T.B.R. (N.S.) 
Case 55). 


WHETHER PAYMENT OF INTEREST OR DISTRIBUTION OF 
PROFITS 


Under a scheme of reduetion of capital confirmed by the High 
Court, a company issued, inter alia, cumulative income stock in sub- 
stitution for cumulative preference shares. The stock was required 
to be redeemed in accordance with the terms of the scheme, which 
provided for a sinking fund for the purpose, and until such redemp- 
tion interest thereon at the rate of five per cent per annum was pay- 
able ‘‘only to the extent to which the net profits...shall be suffi- 
cient,’’ any deficiency being carried forward and being ‘‘ payable out 
of the net profits for the succeeding year or years if and so far as the 
same shall suffice for the purpose.’’ Held: The holder of the income 
stock was not a member of the company but was in the position of a 
debenture holder, and the interest was ‘‘interest payable out of the 
profits’’ of the company and not a ‘‘payment of dividend or distribu- 
tion of profits’’ within the Finance Act 1937, sched. IV, para. 4, and 
it was, therefore, deductible in computing the company’s profits for the 
purposes of profits tax: J.R. Comrs. v. Pullman Car Co. Ltd., [1954] 
2 All E.R. 491. 


“It is the Crown’s contention that the so-called interest is in 
truth a distribution of profits. Therefore, it is necessary to analyse the 
position of the income stockholders. It seems clear to me that a holder 
of this stock is not as such a member of the company. He is a person 
towards whom the liabilities of the company are defined by the so- 
called instrument, and not otherwise. These obligations consist of a 
covenant to redeem under certain conditions, and in the meantime to 
pay, but only if and when the profits allow it, what is called interest. 
The stockholder is in fact and in law in the position of a debenture 
holder. He has, it is true, no charge in respect of either payment, but 
that is not essential, though usual in a debenture. There is a sinking 
fund, and there are terms of redemption, and the schedule to the 
instrument reads much like a debenture trust deed. 


‘*Why, then, is the so-called interest any different from ordinary 
debenture interest? Because, says the Crown, its payment is contin- 
gent on the earning of sufficient profits. It is argued that to promise 
such a payment is really to confer on the promisee a share in the 
profits of the concern, and the performance of that promise is in truth 
a distribution of profits, or, alternatively, is in the nature of a 
dividend. Therefore, so ran the argument, even if it should be con- 
ceded that the payments are interest and so forth within para. 4, they 
are excluded by the proviso (a) as being a distribution of profits. 

‘*T find this argument entirely unconvincing. It seems to me that 
holders of income stock are in the position of people who have lent 
money to the company, and they are not proprietors nor sharers in 
the profits as such. True, in the absence of profit no interest becomes 
payable, but that is only the measure of the company’s liability. I 
find nothing strange in the conception of a debenture holder whose 
right to interest is so limited, and am of the opinion that the Com- 
missioners were entirely in the right in finding as they did’’: per 
Harman, J., at p. 494. 
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ASSIGNMENT OF ADVANTAGEOUS CONTRACT FOR 
SUPPLY OF TRADING STOCK 


Along with other businesses conducted by it, taxpayer company 
purchased plastic moulding powder which it sold to a manufacturing 
company which in turn sold the manufactured articles to taxpayer, 
which then distributed them as wholesaler. In October 1947 taxpayer 
contracted with Z company for the latter to supply taxpayer with 
moulding powder under advantageous terms. Z company was to lay 
down and store at its own risk a base stock for taxpayer’s sole use; 
taxpayer was to pay insurance and storage charges; taxpayer was to 
draw regularly on the stock after giving written notice to Z, which 
was thereupon to issue an invoice; taxpayer was to pay cash against 
invoice and delivery of powder was to be effected upon clearance of 
taxpayer’s cheque. Price was fixed on the basis of market price at 
date of delivery. In 1948 taxpayer reorganised its business by selling 
to each of three new companies a separate section of its business. With 
the assent of Z, taxpayer assigned for £20,000 to one of the new com- 
panies—in which neither taxpayer nor its shareholders held any shares 
—all its rights under the contract outlined above; the purchasing 
company’s declared object was ‘‘to carry out as a profit-making under- 
taking or scheme the acquisition of the rights’’ of taxpayer under the 
above contract. On objection against inclusion of the £20,000 as 
assessable income—Held, allowing the objection: (1) the sum was not 
received for the disposal of trading stock as the property in the 
powder did not pass to taxpayer until deliveries were made to it from 
time to time; (2) the assignment of the contract effected a sale of a 
capital asset the profit on which was not assessable either under 
s. 26 (a) or on general principles; (3) section 260 could not be applied 
so as to void the assignment of the contract and to leave the price as 
being notionally the proceeds of the sale of moulding powder 
(4 C.T.B.R. (N.S.) Case 65). 

**In John Smith & Son v. Moore (1921), 12 T.C. 226, it was held 
that expenditure incurred in purchasing contracts for the supply of 
coal at advantageous prices was expenditure of a capital nature. 
Although a transaction may be of a capital nature to one of the 
parties and of a revenue nature to the other party, in the case under 
review there can be no doubt from the evidence that the contract was 
advantageous to the company and as the company did not deal in 
contracts, it follows that the contract in this case was a capital 
asset... . The onus is on the Commissioner to establish facts from 
which the Board may, and should, conclude that the transaction is 
within the class struck at by s. 260. This section, if construed literally, 
would extend to every transaction whether voluntary or for value 
which had the effect of reducing the income of any taxpayer; but its 
provisions are intended to, and do, extend to cover cases in which the 
transaction in question, if recognised as valid, would enable the tax- 
payer to avoid payment of income tax on what is really and in truth 
his income. It does not extend to the case of a bona fide disposition by 
virtue of which the right to receive income arising from a seurce 
which theretofere belonged to the taxpayer is transferred to and 
vested in some other person (cf. Knox, C.J., in F.C. of T. v. Purcell 
(1921), 29 C.L.R. 464, at p. 466). In the subject case, although the 
sale of the company’s rights under the contract with Z company did 
materially affect the future income of, and the income tax payable by, 
the company, the sale to the newly-formed company—in which neither 
the company nor its shareholders were financially interested—was, in 
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our opinion, a genuine commercial transaction which the company was 
entitled to enter into and capable of entering into. It follows that we 
consider that s. 260 cannot be applied to void, as against the Com- 
missioner, the contract selling the relevant rights’’: per Messrs. A. 
Fletcher and H. H. Antcliff. 


After referring to Clarke’s Case (1932), 48 C.L.R. 56, and Bell’s 
Case (1952), 5 A.I.T.R. 462, the above members of Board No. 3 said: 
‘*In the instant case there was no income which had previously been 
earned available to the parties at the time the sale was made. At the 
most there was only a potential profit which might be realised at a 
later date.’’ 


FORFEITURE OF INDEMNITY LODGED BY LESSEE 
WITH LESSOR 


Whether sum deductible as being for repairs.—A lease of hotel 
premises was assigned to taxpayer for a price of £200 plus a further 
sum of £500 in consideration of the assignment to him of the vendor’s 
rights to an indemnity of the same sum which the vendor had in terms 
of the lease lodged with the lessor by way of security that the premises 
would be kept in good repair. After expiration of the lease, taxpayer 
sought to recover from the lessor the sym of £500. The lessor refused 
to pay the amount, claiming that on expiration of the lease the 
premises were not in the state of repair specified in the lease. Tax- 
payer claimed a deduction of the £500 under s. 51 or under s. 53. 
Held: No part of the sum of £500 was expenditure incurred by the 
taxpayer for repairs within the meaning of s. 53 or in gaining or pro- 
ducing his assessable income in terms of s. 51 (4 C.T.B.R. (N.S.) 
Case 49). 


‘*On the facts, it would seem that on the termination of the lease 
the taxpayer thought he would be able to collect from the owner of 
the premises an amount of £500. He found, however, that because of 
non-compliance with the terms of the lease the amount had been for- 
feited to the lessor and he was thus unable to collect it. I am unable 
to relate this in any way to the claim for deduction made in the notices 
of objection, the disallowance of which should, in my opinion, be 
eonfirmed’’: per Mr. H. H. Trebilco. 


LAW COSTS OF EJECTMENT PROCEEDINGS 
AGAINST SUB-TENANT 


Taxpayer company carried on business of servicing and dis- 
tributing motor car spare parts. Of two associated companies one was 
a sales company and the other a property company. Taxpayer occu- 
pied two floors of a three-storey building in a capital city under a 
lease granted in 1946. The property company purchased the premises 
in 1949 and granted the taxpayer a thirty-five month lease of the whole 
premises, the lease being subject to a monthly tenancy granted by the 
former owners to another who occupied the third floor of the building. 
The volume of taxpayer’s business increased and after unsuccessful 
attempts to secure additional space in the vicinity of its existing 
premises, taxpayer obtained an ejectment order against its sub-tenant. 
The additional floor space thus acquired obviated uneconomical handl- 
ing and storing of spare parts and improved the efficient conduct of 
taxpayer’s business. On a claim for a deduction of legal expenses 
incurred in the ejectment proceedings—Held : The expenditure was of 
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a capital nature as it was made to secure an advantage for the 
enduring benefit of the company’s business (4 C.T.B.R. (N.S.) Case 
61). 

‘‘From the statement of the facts in the instant reference it is 
seen that the company’s tenancy of the ground and mezzanine floors 
co-existed with the tenancy of J.S. of the top floor during the years 
prior to the purchase of the property by the property company. After 
the property company acquired the freehold it granted the taxpayer 
company a lease of the whole premises; of course, with regard to the 
use of that part of the premises leased to J.S., the taxpayer company, 
by means of its lease, acquired no more than the reversion expectant 
upon the determination of the lease to J.'S. As demanded by the 
growing needs of its business for additional space, the taxpayer com- 
pany set about determining the lease of J.S. and obtaining possession 
of the top floor for its own use. As the result of these endeavours and 
by the expenditure of the sum of £231 14s. 8d. in question the com- 
pany did in due course get possession of the additional space and 
thereafter carried on its business more economically and more advan- 
tageously than before. Such expenditure in my opinion was not an 
incident of the regular conduct of the organisation for earning profit. 
The company’s business was not letting or gaining possession of 
property for the purpose of letting, and the sole purpose of this 
expenditure was to acquire additional floor space on and from which 
the regular income-earning activities of the company could be con- 
ducted. It was, I think, expenditure made once and for all to obtain 
an enduring benefit or advantage for the business as a whole. It was 
concerned more with the acquisition of the means of production than 
with the use of them, more with the day-to-day activities from. which 
its income was derived. Accordingly I hold that the expenditure is 
of a capital nature and thus excluded as a deduction from assessable 
ineome’’: per Mr. F. C. Bock. 


CLAIM FOR DAMAGES ON GOVERNMENT TAKING 
CONTROL OF BUSINESS 


By an order dated 30 November 1943 made under a National 
Security Regulation, taxpayer was forbidden to deal with the stock or 
plant used in his clothing business except by Government licence. A 
Government official was appointed as controller of the business on 
1 December 1943 and remained until his authority was revoked on 
1 November 1944. Taxpayer claimed compensation from the Govern- 
ment for loss and damage alleged to have been suffered as the result 
of the two orders mentioned above. Taxpayer accepted £7000 ‘‘in full 
settlement of all claims (known and unknown) in connexion with the 
Government control’’ of his business. On objection against the in- 
elusion of this sum in his assessment for the year ended 30 June 
1949—Held: The sum of £7000 was a capital receipt not liable to tax 
(4 C.T.B.R. (N.S.) Case 64). 


‘‘In our opinion the said sum is not, according to the ordinary 
concepts and usages of mankind, of an income nature and does not 
fall within any of the sections by which particular receipts are made 
liable to taxation. Having regard to the terms of the memorandum, 
we do not consider that the taxpayer derived the said sum as the result 
of a transaction which was an incident in the carrying on of his 
business or as compensation for losses sustained by the business during 
the period of Government control or loss of profit which the taxpayer 
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would have earned but for that control. It appears to us that the sum 
of £7000 represents the price thé Government was prepared to pay 
for a release by the taxpayer of all claims which he might consider he 
had against the Government or its agents, none of which the Govern- 
ment was prepared to admit. The parties to the memorandum having 
chosen to leave these claims unspecified there appear to us to be no 
adequate grounds for relating the sum received for release from them 
to the carrying on of the taxpayer’s business or for treating it as a 
sum paid to make good losses or to fill a hole in the taxpayer’s profits 
occasioned by the Government control of his business. We therefore 
think that the said sum represents a capital receipt and, in conse- 
quence, the taxpayer’s objection in respect of it should be upheld’’; 
per Board No. 2. 


TRUSTS FOR UNMARRIED MINORS 


Substituted assessment not subject to s. 170.—A return for year 
ended 30 June 1945 was lodged im the name ‘‘N.E.B. as trustee for 
R.B. (a minor).’’ The return, signed by N.E.B., disclosed that the 
income therein ‘‘results from a gift made by [R.B.’s father] in favour 
of his infant son.’’ By notice dated 6 November 1946 and addressed 
**R.B. (Minor), N.E.B. as trustee’’ the Commissioner assessed the 
income as returned at the rate of tax appropriate to an individual. 
In answer to an enquiry the Commissioner was advised in August 
1947 that there was no trust deed in respect of the trust and it was 
stated that the shares were registered in the name of N.E.B. as trustee 
for R.B. By notice dated 23 August 1951 addressed to ‘‘N.E.B. as 
trustee for... Settlement’’ the Commissioner gave notice of assess- 
ment of tax specifically calculated in terms of s. 102. In this second 
assessment a credit was allowed of the tax paid as demanded in the 
first assessment. Objection was taken that the second assessment was 
an amendment of the first assessment and was therefore precluded by 
operation of s. 170. Departmental officers gave evidence that the first 
assessment was made without reference to the provisions of the Act 
relating to the assessment of trustees. Held: The second assessment 
was an oriy ‘ial assessment authorised by s. 169 and was separate and 
distinct from the first assessment so that s. 170 had no application 
(4 C.T.B.R. (N.S.) Case 66). 


OVERSEAS TRAVELLING EXPENSES 


Purpose to acquire trading stock and new agencies.—Taxpayer 
claimed deductions of £490, being one-half of his overseas travelling 
expenses (the balance considered private expenditure applicable to his 
wife’s share of expenses), and £255, being costs of repairs to rent- 
producing property. The evidence showed that the purpose of the 
overseas trip was to acquire new agencies and to purchase trading 
stock. The principal benefit from the trip was in arrangements made 
for purchase of stock. The evidence also showed that the repairs to 
the property were commenced in September 1948 and the property 
was purchased in February 1947. Held: (i) on the evidence a deduc- 
tion of two-thirds (Mr. A. Fletcher dissenting as to amount) of the 
overseas travelling expenses should be allowed; and (ii) (Mr. A. 
Fletcher dissenting) deduction for repairs increased from £25, as 
allowed, to £50 (4 C.T.B.R. (N.S.) Case 56). 
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